Good Morning, Mr. Chairman and Members of the Subcommittee. Thank you for the invitation
to present my views on the importance of independent scientific advice and an effective and
efficient Science Advisory Board to inform the Environmental Protection Agency’s policy
decisions and regulations.

My biography is attached to this statement (Attachment 1). Since 1999, I have served as
an Advisor to public and private organizations on issues related to air quality in the ambient
environment and workplace drawing on more than 50 years of experience in comparative
medicine, toxicology, aerosol science, and risk analysis. Prior to 1999, I provided scientific
leadership for two organizations — the Chemical Industry Institute of Toxicology (1988-1999) in
Research Triangle Park, NC and the Lovelace Inhalation Toxicology Research Institute (1966-
1988) in Albuquerque, NM. The Chemical Industry Institute of Toxicology (now The Hamner
Institutes for Health Sciences), was a not-for-profit research organization funded primarily by the
chemical industry. The Lovelace Inhalation Toxicology Research Institute, continuing today as
part of the Lovelace Respiratory Research Institute, was a non-profit research institute funded
with both public and private funds. Both organizations, under my leadership, earned an
international reputation for developing scientific data that informed the setting of important
occupational and environmental health standards. During my career, I have held adjunct faculty
appointments at 8 different universities and held major leadership roles in scientific
organizations with membership from all sectors of the economy. I make this point since, in my
opinion, the USA is fortunate to have many well-qualified scientists in all sectors of Society.

In my opinion, sound scientific advice from highly competent scientists and engineers is
critical to the successful functioning of any science-based enterprise operating in the public or
private sector. This includes the Environmental Protection Agency that develops policies and
regulations that have substantial impact on the health and well-being of the American public,
including those mediated through the U.S. economy. The EPA’s policy decisions and the
resultant promulgation of regulations must be informed by the best available scientific
information independent of any preconceived ideological inclination as to a particular policy or
regulatory outcome.

The testimony I offer today also draws on my experience serving on numerous scientific
advisory committees for government agencies, academic institutions, non-profit entities, trade
associations and private companies. This has included service on advisory committees to all the
major federal agencies concerned with health issues, including service on many EPA Scientific
Advisory Committees starting soon after the U.S. Environmental Protection Agency (EPA) was
created by President Richard M. Nixon by Executive Order.

At the time EPA was created, I was serving as Chair of the Environmental Radiation
Exposure Committee to the U.S. Public Health Service (USPHS). When the USPHS radiation
protection activities were transferred to the new EPA, the Environmental Radiation Exposure
Advisory Committee became advisory to the EPA along with dozens of other Advisory
Committees that had operated as part of EPA’s predecessor Agencies, such as the National Air
Pollution Control Administration. The Bureau of the Budget, the predecessor to the current
Office of Management and Budget, noted the large number of Advisory Committees and the
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hundreds of consultants. The Bureau of Budget thought there must be a more efficient way for
the new Agency to secure scientific advice. The EPA responded, after seeking informal consent
from the Congress, by creating a Science Advisory Board (SAB) under the Chairmanship of the
late Dr. Emil Mrak, then Chancellor of the University of California-Davis. The new SAB had
umbrella committees organized along disciplinary lines; the key committees were Health,
Engineering, and Ecology. I argued for an alternative structure with committees organized by
issues or media. However, I lost the argument, with my colleagues noting that “birds of a
feather” are comfortable together, and that Academic institutions are organized by disciplines.
Recognizing that the radiation science field is different, that specific Committee was retained and
Ijoined the SAB Executive Committee. Thus began my long involvement with EPA and its
advisory processes.

In one of my files I have a photograph of Administrator William Ruckelshaus providing
me a certificate confirming my appointment as Chair of the EPA’s Environmental Radiation
Exposure Committee. As expected, most of the early advisory attention focused on each
Committee advocating for a bigger share of the budget from the EPA’s newly created centralized
Office of Research and Development. Only later would the SAB become involved with the other
programmatic offices.

One of the first major issues EPA management brought to the SAB involved airborne Pb.
The Natural Resources Defense Council (NRDC) had sued the EPA to have Pb listed as a criteria
air pollutant under the Clean Air Act Amendments of 1970. When EPA lost the suit at the
Appeals Court, it had to proceed with developing a Criteria Document to support its issuance of
a National Ambient Air Quality Standard for Pb. Administrator Douglas Costle, on the advice of
Dr. Mrak as Chair of the SAB, asked me to chair an ad hoc Committee to review the draft
criteria document on airborne Pb. The Administrator appointed an appropriately diverse
committee with multiple scientific and engineering disciplines represented. Within a week of the
appointments being announced, I received a telephone call from one of the prospective
Committee members telling me that he had two problems with the Committee. One problem, as
he expressed it, was that two committee members were “lackeys or toadies of industry.” The
second problem of concern to him was my serving as Chair — “I do not think you will advocate
for a stringent airborne Pb NAAQS.” At the time I was an employee of the Lovelace Medical
Foundation in Albuquerque, NM managing an Atomic Energy Commission funded program on
the toxicity of airborne materials. 1 suggested that if the prospective member had any problems
with the composition of the Committee or chairmanship he should contact Administrator Costle.
Needless to say, the deliberations of the Committee, and especially the hallway conversations,
were contentious. As the deliberations proceeded, the EPA wisely decided to remove the
recommendation of a specific Pb NAAQS from the criteria document, recognizing that the level
of the standard and averaging time were policy decisions that should be informed by science and
not made by scientists. It is noteworthy that a significant amount of Committee time was spent
receiving public comments. Iam proud to note that when the ad hoc airtborne Pb standard
committee concluded its work, the lead attorney from the NRDC congratulated me on my
leadership of the Committee.

Forty five years later I have five major concerns with EPA’s Advisory Committee
activities: (a) the role of academic scientists versus scientists employed or engaged by industry,
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(b) the important distinction between offering scientific advice to inform policy decisions versus
scientists making and/or endorsing policy decisions, (¢) the role of the SAB in offering
independent science advice versus responding only to EPA requests for advice, (d) the role of the
SAB committee activities as a forum for public comment, and (e) the need for a strong SAB
Executive Committee to enhance the effectiveness of the multiple committees operating under
the SAB umbrella.

Over the subsequent years, I have been a member of several dozen EPA Advisory
Committees, including serving as Chairman of seven Committees and more than 20 years of
service on the SAB Executive Committee. In those early decades, the SAB Executive
Committee — consisting of about 12 individuals who chaired the major SAB committees or had
at-large appointments — played a valuable role in coordinating the activities of multiple
committees and, most importantly, advising the EPA Administrator on major scientific issues.
This included the SAB offering both unsolicited advice and independently recommending the
initiation of important advisory functions. I am disappointed that the current EPA SAB
apparently no longer has that kind of Executive Committee.

I am proud to say that the activities of the ad hoc Committee that reviewed the Pb
Criteria Document, which I noted earlier, had a small role in the Congress amending the Clean
Air Actin 1978 to formally require the EPA Administrator to appoint a Clean Air Scientific
Advisory Committee (CASAC). I am pleased to have served both as Chair of CASAC (1988-
1992) and in one of the seven positions mandated by the Clean Air Act and as a consultant on
numerous CASAC Panels that considered all of the criteria pollutants. I note the role of both
members of CASAC and consultants. In my opinion, the appointment of CASAC members and
consultants deserves equal attention. The consultants frequently out-number the seven CASAC
members that are legislatively mandated. My last CASAC service was on the Particulate Matter
(PM) Panel (2000-2007). The CASAC and the PM Panel struggled over the distinction between
offering scientific advice and attempting to mandate the specific level of the NAAQS for PM,5s.
The majority of the Panel wanted to advise the Administrator that the annual PM; s National
Ambient Air Quality Standard (NAAQS) must be reduced from 15 ug/m’ to 14 pg/m’ or lower.
I was a minority on the Panel, arguing that the specific concentration level and statistical forms
of the NAAQS were inter-related policy decisions that should be informed by science; however,
the level and form are ultimately policy judgments that can only be made by the EPA
Administrator. Science alone cannot identify the concentration and statistical form requisite to
setting a NAAQS consistent with the language of the Clean Air Act. I have addressed this issue
in a paper I authored entitled “Role of Science and Judgment in Setting National Ambient Air
Quality Standards: How low is low enough?” Air Quality and Atmospheric Health 5: 243-258,
2012.

In addition to serving on numerous EPA Advisory Committees, I have served on
Advisory Committees to essentially all of the federal agencies that are concerned with
environmental and occupational factors influencing the health of individuals and populations. 1
have also served on various committees of the National Research Council and the Institute of
Medicine of which [ am a member. In many cases, the issues at hand have been at the interface
between the physical and engineering sciences and the biological and medical sciences. Each of
these disciplinary areas has different traditions and approaches to defining what is known and
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unknown on a given subject. Issues in the life sciences are especially contentious because they
are at the interface of science, the environment and health, where different individuals, including
scientists, have strong personal ideological views as to a preferred policy outcome or regulation.

It is my professional opinion that scientific advisory committees offer the most useful
advice to inform public policy when they examine all the scientific evidence relevant to the issue
at hand, identifying the strengths and weaknesses of various facets of the science, including
differences in the opinions of individual Board or Committee members on specific scientific
matters. Iam concerned that the differences in scientific views among Committee members are
frequently down-played in a rush to create a consensus opinion. It is my view that consensus is
best left to ideologically-based institutions such as religious organizations, labor unions and
political parties. “Consensus” positions in the life sciences are frequently based on ideological
positions and pressure, not necessarily science alone.

An issue of major concern for scientific advisory committees, irrespective of the issue
being addressed, is how the deliberations and actions of the Committee are influenced by
funding that the Committee members have received in the past or may receive during the course
of future employment. This issue is of heightened interest as institutions, in both the public and
private sectors, increasingly face severe constraints on financial support for scientific research.
Indeed, the top priority for many organizations that are science-based is what can be done to
make certain their scientific constituency receives its “fair share” of funding.

Many scientists hold the view that funding from federal agencies comes with no strings
attached, while anyone receiving private sector funding is somehow indentured. In short, some
individuals argue that academic scientists are free of bias and conflicts of interest, while industry
affiliated scientists automatically have biases and conflicts of interest. Ithink such a viewpoint
is open to question when the funding agency, such as the EPA, is also a regulatory agency. In
my opinion, the agency needs to focus on reducing scientific uncertainty on a range of issues and
take special precautions to avoid creating a funding environment focused on identifying new
crises or creating more stringent regulations. In my opinion, the creation of a more stringent
standard or regulation should not be viewed as a criterion of success for scientific research or
scientific advisory bodies. Alternatively, I argue that the criterion of success for an advisory
committee should be whether it appropriately examined all the scientific evidence, including
both the strengths and weaknesses, so the information could inform policy judgments.

As an aside, I am of the opinion that private sector funding is of critical importance to
advancing scientific knowledge and its application. However, the interface between industry-
funded science and its use in informing policy decisions needs the same kind of scrutiny as the
science created with public funding.

Let me return to the importance of distinguishing between an advisory committee’s
evaluation of the science, on the one hand, and its entering into the policy arena and offering
policy judgments, on the other hand. This is dangerous turf because many policy makers would
like to say the science “dictated” the outcome on specific difficult policy decision; that the
Administrator was a mere bystander to the science. Iaddressed these issues in the paper I noted
earlier.
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An important underlying concern for the use of science to inform policy decisions is
access to the underlying data for review and, indeed, re-analysis by others. This is an issue
addressed in Senate Bill 544. In my opinion, any science used in the federal regulatory process
should have been published in a high-quality peer-reviewed journal and, equally as important,
the underlying data must be available to other qualified scientists for review and potential re-
analysis. Key data used in the setting of several of the NAAQS in the past have not always met
the second test. As one academic scientist noted, “I do not want some industrial-hired gun
wading through my data.” I applaud the Johns Hopkins University team that created the
National Morbidity and Mortality Air Pollution (NMMAPS) data set, used extensively in the
setting of several NAAQS, for making that data set publicly available to others. My colleague,
Dr. Suresh Moolgavkar, and I have recently used the NMMAPS data set to explore alternative
approaches to data analysis (Moolgavkar, SH, McClellan, RO, et al, Time-Series Analyses of Air
Pollution and Mortality in the United States: A Subsampling Approach. Environ. Health
Perspectives 121(1): 73-78, 2013.). Tam concerned that in recent years the use of the NMMPS
data has been constrained.

Likewise, I applaud the National Institute of Occupational Safety and Health (NIOSH)
and the National Cancer Institute (NCI) for seeking ways to make the Diesel Exhaust in Miners
Study (DEMS) available to qualified investigators. Initiated in the early 1990s, DEMS was
completed in 2012 with the publication of five exposure assessment papers and two seminal
epidemiological papers (Attfield et al, The Diesel Exhaust in Miners Study: A Cohort Mortality
Study with Emphasis on Lung Cancer, J Natl Cancer Inst 104:1-15, 2012; Silverman et al, The
Diesel Exhaust in Miners Study: A Nested Case-Control Study of Lung Cancer and Diesel
Exhasust, J Natl Cancer Inst 104:855-868, 2012)). The complete data set acquired by federal
employees and collaborators at a cost of over $12 million needs to be made available and
evaluated by other scientists before it is used to establish federal regulations and standards. T am
pleased that NCI ultimately released the key exposure assessment data in response to a Freedom
of Information Act request and that both NCI and NIOSH developed ways for qualified scientists
to access the DEMS epidemiological data.

With leadership from my colleague, Dr. Kenny Crump, the exposure assessment that is a
crucial component of DEMS has been evaluated with funding from a coalition of industry trade
associations (Crump, K. and C. Van Landingham, Evaluation of an Exposure Assessment used in
Epidemiological Studies of Diesel Exhaust and Lung Cancer in Underground Mines, Crit.
Reviews in Toxicol. 42(7):599-812, 2012). Dr. Crump identified major flaws and uncertainties in
the methodology used in the original exposure assessment. Subsequently, with funding from an
industry coalition, Dr. Suresh Moolgavkar and Dr. Kenny Crump replicated the epidemiological
analyses of the original DEMS investigation and, more importantly, conducted additional
analyses using alternative methods and exposure assessments, which have been published in
peer-reviewed journals (Moolgavkar et al, Diesel Engine Exhaust and Lung Cancer Mortality —
Time Related Factors in Exposure and Risk, Risk Analysis, in press, 2015; Crump et al.,
Reanalysis of the DEMS Nested Case-Control Study of Lung Cancer and Diesel Exhaust:
Suitability for Quantitative Risk Assessment, Risk Analysis, in press, 2015). These analyses
revealed major uncertainties in estimates of excess lung cancer risk associated with exposures of
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non-metal miners to diesel exhaust over and above that associated with the primary well-
established risk factor — cigarette smoking.

The critical question now is how both the results of the original NIOSH/NCI
investigators and the subsequent results of Drs. Moolgavkar and Crump, using the same DEMS
data set, will be evaluated and used to inform subsequent scientific analyses, such as their
potential use in quantitative risk analysis and to inform public policy decisions and regulatory
actions by EPA, NIOSH, the Occupational Safety and Health Administration and the Mine
Safety and Health Administration. T have urged that the results of all the analyses should be
considered on a level playing field, irrespective of when they were conducted, who conducted
the analyses, or if they were conducted with public or private tfunding. Other individuals have
advanced the view that the analyses conducted with industry support should be viewed as
secondary because the industry support was alleged to focus on obtaining particular outcomes.
These questions are being addressed by a Panel organized by the Health Effects Institute, a non-
profit entity jointly funded by EPA and the private sector, primarily the manufacturers of
combustion engines. That Panel’s report will be of special interest since the hurdle of access to
data was cleared allowing the Panel to focus on evaluating the results of the original
investigators and subsequent analyses by other independent scientists.

Before leaving my discussion of service on EPA Advisory Committees, I would like to
briefly note an EPA Committee 1 did not serve on — the CASAC Ozone Panel whose
deliberations started in the early 2000s and concluded in 2008. When the CASAC Ozone Panel
was being formed, I was encouraged by the Chair of CASAC to self-nominate for service on the
Panel. 1did so. Some months later I received a call from a Reporter asking if I had seen the
letter a prominent ENGO had sent to SAB concerning my services on the Panel. I said no. He
said you need to see the comments; they are not very flattering. I promptly called the SAB
offices and inquired about the letter. The SAB staffer acknowledged receipt of not one, but two
letters concerning my potential service and that of two well-qualified colleagues. Iasked if he
would share the letters with me. His response was “I think you will need to file a Freedom of
Information Act (FOIA) request.” Itold him “That is ridiculous — my fax machine is available
and if I did not receive the letters within an hour I will take the matter up with the Administrator
and my elected Senators and Representatives.” 1 promptly received the letters via fax. The
letters from two different ENGOs were virtually identical. They questioned how I could be
considered for membership on a CASAC Panel when I had previously served as President and
CEO of the Chemical Industry Institute of Toxicology, a research laboratory principally funded
by the chemical industry. To top it off, they suggested I was not qualified professionally to serve
on the Panel since — “he was trained as a Veterinarian.”

While I can appreciate that an agency may wish to solicit comments on nominees to
particular Committees, I think it should be with the understanding that any comments received
by the Agency will be shared with the nominee. Indeed, if an organization 1s moved to comment
on a nominee, the organization should be willing to directly confront the nominee by sharing its
concerns directly with the nominee. Appointments to scientific advisory committees should be
made in an open and transparent manner and not influenced by sub rosa innuendos as to their
qualifications. I will never know if those two letters influenced the Agency’s decision to not
appoint me to EPA’s CASAC Ozone Panel.
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I appreciate the Subcommittee on Super Fund, Waste Management and Regulatory
Oversight of the Committee on Environment and Public Works holding this hearing and
addressing the important topic of the processes by which EPA receives independent scientific
advice, including the important role of the Science Advisory Board. I view this topic as part of a
much bigger picture — how do we move the economy of the USA forward building on this
nation’s remarkable pool of scientific talent?

Let me provide some context for this statement. Iam regularly asked by fellow
scientists, including those at regulatory agencies, as to what I think are the most important
factors influencing human health. In some cases, the question is framed relative to revision of
the National Ambient Air Quality Standards for particulate matter or ozone or some specific
chemical. My answer is simple — in my opinion, the single most important risk factor for the
health of the U.S. citizens and other populations around the world is their SOCIO-ECONOMIC
STATUS (SES). Jobs and income matter! A study by Steenland et al (2004) showed that the
mortality ratio for all-cause mortality for men in the lowest quartile of SES over the top quartile
is about 2.00 (Steenland, K. and J. Walker, All-Cause and Cause-Specific Mortality by
Socioeconomic Status Among Employed Persons in 27 US States, 1984-1997, Am. J. Public
Health 94(6): 1037-1042, 2004). In other words, there is a doubling of the mortality rate for
individuals in the lowest quartile of SES versus those in the top quartile. Putting it another way,
moving from the bottom quartile to the second quartile reduced the mortality ratio to 1.69 and a
move from the second to the third quartile reduced the mortality ratio to 1.25. In short, an
optimal way to improve the health of Americans is to create employment — JOBS.

Some individuals reading this may argue that I am off track relative to the topic subject of
this hearing. I am on track — let me explain.

The USA has a remarkable pool of scientific and engineering talent. We have excellent
colleges and universities that attract students from around the world, including the world’s most
rapidly advancing economy — China. Historically, well-educated individuals have found an
abundance of job opportunities in the USA. Indeed, many students who came from abroad
elected to stay in the USA for the opportunities it affords. The current job market for
professionals in the USA is the softest I have seen during my professional career spanning a half
century. While I am optimistic the situation can change, major change will require many small
and seemingly insignificant changes.

One change that is required is to start using ALL of the USA’s scientific and engineering
talent as candidates to serve as members or consultants on Scientific Advisory Committees such
as those assembled by the EPA. In the past, EPA’s scientific advisory committees have been
composed largely of academic scientist and engineers. Using information from the EPA SAB
website, I note that for the standing SAB only 2 individuals are affiliated with commercial firms,
3 individuals are apparently private consultants, 3 individuals are with NGOs, 3 individuals are
with State Agencies and 36 individuals are affiliated with academic institutions. The SAB has 7
Standing Committees listed on its website with a total of 115 members. Some of these
individuals are also on the primary SAB. Only 3 of these individuals are affiliated with major
commercial firms selling products or commercial services, eight individuals are independent

00680

ED_002389_00011925-00680



consultants or with consulting firms, 7 are affiliated with State agencies, and 100 members are
affiliated with academic institutions. Iknow many of these academicians personally; they are
first-rate scientists or engineers. Do they represent the best and brightest of all the scientists and
engineers in the USA? The answer cannot be Yes, since that would mean the millions of
scientists and engineers employed in the private sector somehow do not measure up to the
academic scientists.

Some will quickly note that those in the private sector have financial conflicts of interest
that preclude their service on EPA Advisory Committees because of requirements of the Federal
Advisory Committee Act (FACA). If FACA is used to deny the EPA of the talents of
individuals from the private sector, then I think the solution 1s quite simple — Congress should
change FACA. Some academic scientists and EPA managers would argue that individuals in the
private sector are biased — their primary motivation is making certain their employer does the
right thing and stays profitable. I am glad they have that motivation, it is important. Itis
consistent with the best interests of the USA. I have worked with many private sector firms and
employees. Ican assure you they understand the importance of getting the science right to
ensure long-term profitability. In other words, individuals employed or funded by the private
sector are just as interested in the quality of scientific information and seeing it used properly as
are academics.

One might ask why it is important to broaden the talent pool for service on EPA’s
Science Advisory Board and other Advisory Committees. One good reason is context. EPA’s
scientific committees deal with complex issues, not abstract scientific facts; it is science
interpreted and used in the context of resolving complex issues. For example, the question is not
just whether a chemical or technology is hazardous, but, also how can use of the chemical be
changed or the technology advanced to reduce health hazards and increase efficiency and
effectiveness. Private sector scientists and engineers deal with these concepts daily and could
bring the concepts to bear in EPA Advisory Committee discussions. Everyone wins when all
participants contribute to the dialogue on the issue under consideration and everyone takes
something home to their university or private sector job.

In this regard, I think the remarkable advances made in diesel engine technology over the
last several decades are an excellent example, as covered in a paper I co-authored (McClellan,
R.O., T.W. Hesterberg and J. C. Wall, Evaluation of Carcinogenic Hazard of Diesel Engine
Exhaust Needs to Consider Revolutionary Changes in Diesel Technology, Regulatory Toxicol.
Pharmacol. 63: 225-258, 2012). In the 1970s and 1980s, new toxicological and epidemiological
evidence emerged pointing to the potential lung cancer hazard of exposure to diesel engines
using high-sulfur fuels. There was no question that exposure to high levels of exhaust were
hazardous to health. However, there was considerable debate over whether the scientific
knowledge was sufficiently robust to develop quantitative estimates of risk. In the face of
uncertainty, EPA made a policy decision to move forward with stringent regulations for reduced
diesel engine emissions of particulate matter and nitrogen oxides, and mandated the marketing of
ultra-low sulfur fuel. The engine manufacturers and fuel refiners responded to the challenge.
The diesel engines marketed today meet the new standards and, in combination with use of ultra-
low sulfur fuel, are contributing to cleaner air. A quantitative estimate of the lung cancer risk of
the old technology was not needed to advance the technology. The question now is how rapidly
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the new technology will be deployed to replace old technology on the road and in off-road
applications.

In preparation for this hearing, I reviewed the SAB website to determine the status of
recent activities of the Board and its seven standing Committees [Chemical Assessment
Advisory, Drinking Water, Ecological Processes and Effects, Environmental Economics
Advisory, Environmental Engineering, Exposure and Human Health, and Radiation Advisory
Committees].

A new Agricultural Science Committee is being formed. I hope its membership will be
truly representative of America’s substantial agricultural enterprise. Quite frankly, I was
surprised by the size of the SAB staff, the modest number of reports completed over the last
decade, the infrequent meetings of some of the Standing Committees, and the relative absence of
any activities that were initiated by the SAB. If I were to encounter this situation in a private
sector organization I was advising, I would suggest it was time for a rigorous retrospective
assessment of the entire SAB operation and its processes. This would include assessing what has
been done well, what is not working, and how the SAB can be best organized and managed to
provide the EPA sound, independent scientific advice to inform policies and regulations that
have substantial impact on the American people and the American economy.

The Bill, S 543, “EPA Science Advisory Board Reform Act of 2015” includes provisions
that will strengthen the independent role of the SAB. However, the changes required by
provisions in S. 543 will need to be augmented by substantial changes initiated by EPA
management to create a more efficient and effective SAB to better serve the American public.

I will be pleased to address any questions you may have now or wish to forward to me.
Disclosure

The foregoing statement was prepared by me and represents my independent views and
advice. I gratefully acknowledge financial support provided to me by Tronox Corporation to
cover my expenses related to participation in this Hearing. I advise Tronox Corporation on air
quality issues. Tronox Corporation is committed to using the best available scientific

information to guide its operations and to endorsing the use of the best available scientific
information to inform federal policies and regulations.
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ATTACHMENT 1

BIOGRAPHY

ROGER O. McCLELLAN, DVM, MMS, DSc¢ (Honorary),
Dipl-ABT, ABVT, Fellow-ATS
Advisor: Inhalation Toxicology and Human Health Risk Analysis
13701 Quaking Aspen NE
Albuquerque, NM 87111-7168, USA
Tel: (505) 296-7083; Cell: (505) 850-9190; Fax: (505)296-9573
e-mail: roger.o.mcclellan@att.net

ROGER 0. McCLELLAN serves as an advisor to public and private organizations on issues concerned
with inhalation toxicology, comparative medicine, and human health risk analysis focusing on issues of
air quality in the ambient environment and work place. He has over three decades of experience studying
the human health hazards of exposure to diesel exhaust and promoting advances in diesel technology to
minimize any health hazards. He received his Doctor of Veterinary Medicine degree with Highest
Honors from Washington State University in 1960 and a Master of Management Science degree from the
University of New Mexico in 1980. He is a Diplomate of the American Board of Toxicology and the
American Board of Veterinary Toxicology and a Fellow of the Academy of Toxicological Sciences.

He served as Chief Executive Officer and President of the Chemical Industry Institute of Toxicology
(CIIT) in Research Triangle Park, NC from 1988 through 1999. CUT continues today as The Hamner
Institute for Health Sciences. During his tenure, the organization achieved international recognition for
development of scientific information under-girding important environmental and occupational health
decisions and regulations. Prior to his CIIT appointment, Dr. McClellan was Director of the Inhalation
Toxicology Research Institute, and President of the Lovelace Biomedical and Environmental Research
Institute, Albuquerque, New Mexico. The Institute continues today as a core element of the Lovelace
Respiratory Research Institute. During 22 years with the Lovelace organization, he provided leadership
for development of one of the world's leading research programs concerned with the health hazards of
airborne radioactive and chemical materials. Prior to joining the Lovelace organization, he was a scientist
with the Division of Biology and Medicine, U.S. Atomic Energy Commission, Washington, DC (1965-
1966), and Hanford Laboratorics, General Electric Company, Richland, WA (1959-1964). In those
assignments, he conducted and managed research directed toward understanding the human health risks
of internally deposited radionuclides.

Dr. McClellan is an internationally recognized authority in the fields of inhalation toxicology, acrosol
science, comparative medicine, and human health risk analysis. He has authored or co-authored over 350
scientific papers and reports and edited 10 books. In addition, he frequently speaks on risk assessment
and air pollution issues in the United States and abroad. He is active in the affairs of a number of
professional organizations, including past service as President of the Society of Toxicology and the
American Association for Aerosol Research. He serves in an editorial role for a number of journals,
including service since 1987 as Editor of Critical Reviews in Toxicology. He serves or has served on the
Adjunct Faculty of 8 universities.

Dr. McClellan has served in an advisory role to numerous public and private organizations. He has
served on senior advisory committees for the major federal agencies concerned with human health. This

included services as past Chairman of the Clean Air Scientific Advisory Committee, Environmental
Health Committee, Research Strategies Advisory Committee, and Member of the Executive Committee,
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Science Advisory Board, U. S. Environmental Protection Agency; Member, National Council on
Radiation Protection and Measurements; Member, Advisory Council for Center for Risk Management,
Resources for the Future; Member, Health Research Committee, Health Effects Institute; and service on
National Academy of Sciences/National Research Council Committees on Toxicology (served as
Chairman for 7 years), Risk Assessment for Hazardous Air Pollutants, Health Risks of Exposure to
Radon, Research Priorities for Airborne Particulate Matter, as well as the Committee on Environmental
Justice of the Institute of Medicine. He has served on the Board of Scientific Councilors for the Center
for Environmental Health Research of the Centers for Disease Control and Prevention and the Agency for
Toxic Substances and Disease Registry and on the National Institutes of Health Scientific Advisory
Committee on Alternative Toxicological Methods. He currently serves on the National Aeronautics and
Space Administration Lunar Airbormne Dust Toxicity Advisory Group.

Dr. McClellan's contributions have been recognized by receipt of a number of honors, including election
in 1990 to membership in the Institute of Medicine of the National Academy of Sciences. He 1s a Fellow
of the Society for Risk Analysis, the American Association for Aerosol Research, the Health Physics
Society, and the American Association for the Advancement of Science. In 1998, he received the
International Achievement Award of the International Society of Regulatory Toxicology and
Pharmacology for outstanding contributions to improving the science used for decision making and the
International Aerosol Fellow Award of the International Acrosol Research Assembly for outstanding
contributions to acrosol science and technology. In 2002, he was inducted into the University of New
Mexico Anderson School of Management Hall of Fame for contributions to the effective management of
multi-disciplinary research organizations. He received the Society of Toxicology Merit Award in 2003
for a distinguished career in toxicology and the Socicty’s Founders Award in 2009 for contributions to
science-based safety/risk decision-making. In 2012, he received the Outstanding Career Achievement
Award of the International Dose-Response Society for contributions to understanding dose-response
relationships and the David Sinclair Award of the American Association for Aerosol Research for
sustained excellence in aerosol research and technology.

In 2005, The Ohio State University awarded him an Honorary Doctor of Science degree for his
contributions to comparative medicine and the science under-girding improved air quality. In 2006, he
received the New Mexico Distinguished Public Service Award. In 2008, Washington State University
presented Dr. McClellan the Regents Distinguished Alumnus Award, the highest recognition the
University can bestow on an Alumnus.

Dr. McClellan has a long-standing interest in environmental and occupational health issues, especially
those involving risk assessment, and air quality and in the management of multidisciplinary research
organizations. He is a strong advocate of science-based decision-making and the need to integrate data
from epidemiological, controlled clinical, laboratory animal and cell studies to assess human health risks
of exposure to toxic materials and to inform policy makers in developing standards and guidance to
protect public health.

11
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Oversight of Scientific Advisory Panels and Processes at the Environmental
Protection Agency
Subcommittee on Superfund, Waste Management, and Regulatory Oversight
Committee on Environment and Public Works
United States Senate

Testimony of
Terry F. Yosie, President and CEO
World Environment Center

May 20, 2015

Thank you, Mr. Chairman, for the opportunity to testify today on the issue of the management
of scientific advisory panels at the U.S. Environmental Protection Agency and their role in public
health and environmental decision making. | appear in a personal capacity as my employer, the
World Environment Center, is a non-profit organization that conducts no advocacy activities
and takes no positions on public policy issues.

My comments today will reflect several experiences. From 1981-1988 | served as the Director
of EPA’s Science Advisory Board during the Administration of Ronald Reagan. Between 1988-
1992, | was Vice President for Health and Environment at the American Petroleum Institute and
from 1999-2005 | was a Vice President at the American Chemistry Council responsible for
environment, health, safety and security. During all the years of my post-government
employment, up to the present time, | have actively served on a number of scientific advisory
panels advising the U.S. government, including Boards and Committees of the National
Academy of Sciences.

Effective management of scientific advisory processes at EPA should embody several important
principles that | believe are also consistent with the law and best practices as implemented in
both Republican and Democratic administrations. These principles include:

e The advice provided by scientific advisory committees should only be advisory in
nature. Both the Federal Advisory Committee Act and the Environmental Research,
Development, and Demonstration Authorization Act of 1978 (that legislatively
established the EPA Science Advisory Board) embody this principle. In practice, this
means that advisory committee reports should be explicitly taken into account during
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the policymaking process, but they are not binding. The reason for such a principle is
simple and compelling: many other factors in addition to science must be taken into
account in finalizing a public policy decision such as economics and implementation
feasibility. Neither the professional training of scientists, nor their subsequent careers,
prepares them to offer specific insight or expertise concerning these non-scientific
factors.

Appointments to scientific advisory panels should be made on the basis of merit rather
than institutional affiliation, quotas or other factors. In 1982, President Ronald Reagan
vetoed legislation that would have undermined this principle by requiring that
appointments to EPA’s Science Advisory be based on representation of specific interests
rather than scientific merit. If| may quote President Reagan, “this requirement runs
counter to the basic premise of modern scientific thought as an objective
undertaking...the purpose of the Science Advisory Board is to apply the universally
accepted principles of scientific peer review to the research conclusions that will form
the basis for EPA regulations, a function that must remain above interest group politics.”
| believe that President Reagan’s words echo across the subsequent decades and are
directly relevant to the discussion we’re having today.

Scientists can never answer all of the scientific questions, but they can help
policymakers focus on the important questions. | believe that EPA Administrators,
members of Congress and stakeholders frequently have very unrealistic expectations
about what scientists and scientific peer review can deliver. | once worked for a very
distinguished EPA Administrator who was upset that EPA’s Clean Air Scientific Advisory
Committee did not recommend a specific numerical limit for him to establish the
national ambient air quality standard for particulate matter. Both environmental and
industry groups frequently petition for the re-opening of scientific reviews even when
no significantly new information is available. This leads to worse case outcomes such as
the twenty years it took EPA to conduct its dioxin risk assessment.

Most potential conflict of interest issues can be resolved by appropriate
transparency—but not all of them. | personally would take a dim view of any scientist
who refuses to disclose the source of his/her research funding or who believes there is
no conflict issue in reviewing one’s own published work that may have an important
bearing in a risk assessment. On the other hand, | believe that scientists from industry,
environmental groups and other institutions have important expertise that needs to be
represented on scientific advisory panels. So long as no single interest group has
disproportionate representation on an advisory committee and has representatives that
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qualify for appointment based on merit, | believe the Federal Advisory Committee Act’s
requirement for “balanced points of view” can be effectively met.

e Priorities for peer review panels should remain focused on research and scientific
assessment. Throughout the long history of peer review, executive branch
policymakers, Congress, and interest groups have sometimes sought to expand the
scope of scientific peer reviews beyond the scope of relevant scientific information.
These have included requests for to review proposed standards in addition to the
science underlying proposed standards, or recommendations that advisory panels
review public comments along with scientific research and assessments. In my
professional experience, these attempts at expanding the scope and priorities of the
review process distort the concept and practice of scientific review, and are outside the
purview of the capabilities of scientists serving on such panels.

e Scientists are under no obligation to serve on scientific advisory panels. Adding
further non-scientific responsibilities to peer review panels will make the recruitment
of qualified, independent scientists even more difficult. This is a continuing challenge
given the many commitments that talented scientists already have. Requiring scientists
to review public comments, in addition to EPA assessment documents, or to burden
scientists with additional information requirements, will only further hinder the ability
to recruit scientists to scientific review panels.

With these principles in mind, | have several specific comments to offer regarding S. 543. They
include:

e Section 2(B) states that “at least ten percent of the membership of the Board are from
State, local or tribal governments.” This is similar to a provision that was the basis for
President Reagan’s veto of similar legislation in 1982. The proposed legislation
substitutes a quota for merit as the basis for a significant percentage of advisory
committee appointments. In practice, this will distort the peer review process. Let me
provide an example. In 1986, the Science Advisory Board reviewed a draft EPA risk
assessment to evaluate the potential health and environmental effects of stratospheric
ozone depletion. The chemicals of concern at that time were chlorofluorocarbons (CFC).
Various substitutes have replaced CFCs in commerce, yet some of these substitutes are
now implicated in public health and environmental risks. If EPA were to ask the Science
Advisory Board to review the risk assessment for any of the current substitutes, it would
be required, under the proposed legislation, to recruit representatives of State, local
and tribal governments for the peer review panel. There are many issues where
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expertise from such constituencies is valuable and necessary, but | do not believe that
their expertise in CFC substitutes is a main competency. Thus, the proposed legislation
would substitute a quota for merit without added an informed perspective on the
critical scientific issues under review.

Section 2(E) states that members “may not participate in advisory activities that directly
or indirectly involve review or evaluation of their own work, unless fully disclosed to the
public and the work has been externally peer-reviewed.” in other words, the proposed
legislation would permit scientists to review their own work. [ believe this provision will
result in compromising the integrity of the scientific review process—and here’s why.
Many risk assessment are highly dependent upon only a very few studies published by a
small number of scientists. If one of the major study authors also serves on the advisory
panel reviewing a risk assessment that relies upon his/her work, how is the integrity of
the process then not compromised?

Section 3(D) of S. 543 requires the filing of a “written report disclosing financial
relationships and interests” including EPA grants, contracts, etc. | believe that more
extensive financial disclosures about personal investments and portfolios will greatly
discourage scientists from even considering participation in advisory panels. Scientists
are like you and me—they don’t want government officials having access to their private
investment portfolio data. Another important disclosure factor that is not considered
by the legislation is the need to report whether the scientist on an EPA advisory panel is
also under contract to advise any other institution on the same issues that come before
the panel for review. In addition, it’s important not only to disclose EPA grants but also
grants or contracts supported by other federal agencies, private industry or other
institutions.

In reviewing public participation, S. 543 proposes that “prior to conducting major
advisory activities, the Board shall hold a public information-gathering session to discuss
the state of the science related to the advisory activity.” As a point of reference, the
Science Advisory Board conducted approximately 60-80 annual scientific reviews during
the latter period of my tenure in the Reagan Administration. Had the S. 543 language
been in effect during that time, | would have been required to organize 60-80
information-gathering sessions. The question | pose to this Subcommittee is: when
would | have been able to actually organize the scientific reviews for which the Science
Advisory Board is constituted? S. 543 adds a new, intrusive and expensive layer of
bureaucracy to the scientific review process that would result in its breakdown and
paralysis and directly undermine the peer review process.
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e The proposed legislation also would require that public comments during Science
Advisory Board reviews “shall not be limited by an insufficient or arbitrary time
restrictions.” I've had a great deal of professional experience in integrating public
comments into the scientific review process. Public comments can provide valuable
information or perspective bearing on important scientific issues, and they deserve to
be heard by advisory panels. Public comments can also provide input that is not related
to the purpose of the scientific review, or they can be duplicative across the various
business or environmental organizations that seek formal time on the agenda. One
characteristic of many public requests for comments from both industry and
environmental groups is that they seek to “flood the zone.” This means that multiple
organizations with a common interest will make individual requests for comments on
similar issues rather than coordinating their comments. By providing unlimited time for
public comments, S. 543 creates the perverse incentive of driving scientific advisory
panels away from their focus on the underlying science and towards a role of referee
among competing interest groups. This provision of S. 543 should be removed.

in summary, as | reviewed the provisions of 5. 543, I’'m having a tremendous case of déja vu
that recalls my experience as Science Advisory Board Director during President Ronald Reagan’s
Administration. Then, as now, Congress proposed legislation that substituted quotas for
scientific merit in the appointment of advisory committee members. Then, as now, proposed
legislation would add burdensome new requirements to the operation of scientific advisory
panels that compete with and diminish their ability to focus on their core purpose—to provide
independent evaluation of the quality of research and the scientific basis of proposed criteria,
risks assessments and proposed policies and standards. Enactment of this proposed legislation
will waste of taxpayer dollars and will further divert the focus away from the critical need of
ensuring that scientific panels advising the EPA deliver qualified, timely and effective scientific
advice.
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(C) the environmental, energy, and economic
impact of such processes, procedures, and
methods.

(g) Assessment of risks to ecosystems

The Administrator may assess the risks to
ecosystems from exposure to criteria air pollut-
ants (as identified by the Administrator in the
Administrator’s sole discretion).

(h) RACT/BACT/LAER clearinghouse

The Administrator shall make information re-
garding emission control technology available
to the States and to the general public through
a central database. Such information shall in-
clude all control technology information re-
ceived pursuant to State plan provisions requir-
ing permits for sources, including operating per-
mits for existing sources.

(July 14, 1955, ch. 360, title I, §108, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1678;
amended Pub. L. 95-95, title I, §§104, 105, title IV,
§401(a), Aug. 7, 1977, 91 Stat. 689, 790; Pub. L.
101-549, title I, §§108(a)-(c), (0), 111, Nov. 15, 1990,
104 Stat. 2465, 2466, 2469, 2470; Pub. L. 105-362,
title XV, §1501(b), Nov. 10, 1998, 112 Stat. 3294.)

CODIFICATION

November 15, 1980, referred to in subsec. (e), was in
the original “‘enactment of the Clean Air Act Amend-
ments of 1989, and was translated as meaning the date
of the enactment of Pub. L. 101-549, popularly known as
the Clean Air Act Amendments of 1990, to reflect the
probable intent of Congress.

Section was formerly classified to section 1857¢c-3 of
this title.

PRIOR PROVISIONS

A prior section 108 of act July 14, 1955, was renum-
bered section 115 by Pub. L. 91-604 and is classified to
section 7415 of this title.

AMENDMENTS

1998—Subsec. (N(3), (4). Pub. L. 105-362 struck out par.
(3), which required reports by the Secretary of Trans-
portation and the Administrator to be submitted to
Congress by Jan. 1, 1993, and every 3 years thereafter,
reviewing and analyzing existing State and local air
quality related transportation programs, evaluating
achievement of goals, and recommending changes to
existing programs, and par. (4). which required that in
each report after the first report the Secretary of
Transportation include a description of the actions
taken to implement the changes recommended in the
preceding report.

1990-—Subsec. (e). Pub. L. 101-549, §108(a), inserted
first sentence and struck out former first sentence
which read as follows: “The Administrator shall, after
consultation with the Secretary of Transportation and
the Secretary of Housing and Urban Development and
State and local officials and within 180 days after Au-
gust 7, 1977, and from time to time thereafter, publish
guidelines on the basic program elements for the plan-
ning process assisted under section 7505 of this title.”

Subsec. (H)(1). Pub. L. 101-549, §108(b), in introductory
provisions, substituted present provisions for provi-
sions relating to Federal agencies, States, and air pol-
lution control agencies within either 6 months or one
year after Aug. 7, 1977.

Subsec. (H(1)(A). Pub. L. 101-549, §108(b), substituted
present provisions for provisions relating to informa-
tion prepared in cooperation with Secretary of Trans-
portation, regarding processes, procedures, and meth-
ods to reduce certain pollutants.

Subsec. (H)(3), (4). Pub. L. 101-549, §111, added pars. (3)
and (4).
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Subsec. (g). Pub. L. 101-549, §108(0), added subsec. (g).

Subsec. (h). Pub. L. 101-549, §108(c), added subsec. ().

1977—Subsec. (a)1)(A). Pub. L. 95-85, §401(a), sub-
stituted ‘‘emissions of which, in his judgment, cause or
contribute to air pollution which may reasonably be
anticipated to endanger public health or welfare’ for
‘“which in his judgment has an adverse effect on public
health or welfare”.

Subsec. (b)(1). Pub. L. 95-95, §104(a), substituted ‘“‘cost
of installation and operation, energy requirements,
emission reduction benefits, and environmental impact
of the emission control technology’ for ‘‘technology
and costs of emission control’’.

Subsec. (¢). Pub. L. 95-985, §104(b), inserted provision
directing the Administrator, not later than six months
after Aug. 7, 1977, to revise and reissue criteria relating
to concentrations of NO, over such period (not more
than three hours) as he deems appropriate, with the
criteria to include a discussion of nitric and nitrous
acids, nitrites, nitrates, nitrosamines, and other car-
cinogenic and potentially carcinogenic derivatives of
oxides of nitrogen.

Subsecs. (e), (f). Pub. L. 95-95, §10b, added subsecs. (e)
and (£).

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 85-985 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-05 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-85 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§ 7409. National primary and secondary ambient
air quality standards

(a) Promulgation

(1) The Administrator—

(A) within 30 days after December 31, 1970,
shall publish proposed regulations prescribing
a national primary ambient air quality stand-
ard and a national secondary ambient air
quality standard for each air pollutant for
which air quality criteria have been issued
prior to such date; and

(B) after a reasonable time for interested
persons to submit written comments thereon
(but no later than 90 days after the initial pub-
lication of such proposed standards) shall by
regulation promulgate such proposed national
primary and secondary ambient air quality
standards with such modifications as he deems
appropriate.

(2) With respect to any air pollutant for which
air quality criteria are issued after December 31,
1970, the Administrator shall publish, simulta-
neously with the issuance of such criteria and
information, proposed national primary and sec-
ondary ambient air quality standards for any
such pollutant. The procedure provided for in
paragraph (1)(B) of this subsection shall apply to
the promulgation of such standards.
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() Protection of public health and welfare

(1) National primary ambient air quality
standards, prescribed under subsection (a) of
this section shall be ambient air quality stand-
ards the attainment and maintenance of which
in the judgment of the Administrator, based on
such criteria and allowing an adequate margin
of safety, are requisite to protect the public
health. Such primary standards may be revised
in the same manner as promulgated.

(2) Any national secondary ambient air qual-
ity standard prescribed under subsection (a) of
this section shall specify a level of air quality
the attainment and maintenance of which in the
judgment of the Administrator, based on such
criteria, is requisite to protect the public wel-
fare from any known or anticipated adverse ef-
fects associated with the presence of such air
pollutant in the ambient air. Such secondary
standards may be revigsed in the same manner as
promulgated.

(e¢) National primary ambient air quality stand-
ard for nitrogen dioxide

The Administrator shall, not later than one
vear after August 7, 1977, promulgate a national
primary ambient air quality standard for NO:
concentrations over a period of not more than 3
hours unless, based on the criteria issued under
section 7408(c) of this title, he finds that there is
no significant evidence that such a standard for
such a period is requisite to protect public
health.

(d) Review and revision of criteria and stand-
ards; independent scientific review commit-
tee; appointment; advisory functions

(1) Not later than December 31, 1980, and at
five-year intervals thereafter, the Administrator
shall complete a thorough review of the criteria
published under section 7408 of this title and the
national ambient air quality standards promul-
gated under this section and shall make such re-
visions in such criteria and standards and pro-
mulgate such new standards as may be appro-
priate in accordance with section 7408 of this
title and subsection (b) of this section. The Ad-
ministrator may review and revise criteria or
promulgate new standards earlier or more fre-
quently than required under this paragraph.

(2Y(A) The Administrator shall appoint an
independent scientific review committee com-
posed of seven members including at least one
member of the National Academy of Sciences,
one physician, and one person representing
State air pollution control agencies.

(B) Not later than January 1, 1980, and at five-
year intervals thereafter, the committee re-
ferred to in subparagraph (A) shall complete a
review of the criteria published under section
7408 of this title and the national primary and
secondary ambient air quality standards pro-
mulgated under this section and shall rec-
ommend to the Administrator any new national
ambient air quality standards and revisions of
existing criteria and standards as may be appro-
priate under section 7408 of this title and sub-
section (b) of this section.

(C) Such committee shall also (i) advise the
Administrator of areas in which additional
knowledge is required to appraise the adequacy
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and basis of existing, new, or revised national
ambient air quality standards, (ii) describe the
research efforts necessary to provide the re-
quired information, (iii) advise the Adminis-
trator on the relative contribution to air pollu-
tion concentrations of natural as well as anthro-
pogenic activity, and (iv) advise the Adminis-
trator of any adverse public health, welfare, so-
cial, economic, or energy effects which may re-
sult from various strategies for attainment and
maintenance of such national ambient air qual-
ity standards.

(July 14, 1955, ch. 360, title I, §109, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1679;
amended Pub. L. 95-85, title I, §106, Aug. 7, 1977,
91 Stat. 691.)

CODIFICATION

Section was formerly classified to section 1857¢-4 of
this title.

PRIOR PROVISIONS

A prior section 109 of act July 14, 1855, was renum-
bered section 116 by Pub. L. 91-604 and is classified to
section 7416 of this title.

AMENDMENTS

1977—Subsec. (¢). Pub. L. 95-85, §106(b), added subsec.
().
Subsec. (d). Pub. L. 95-95, §106(a.), added subsec. (d).

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-05 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

TERMINATION OF ADVISORY COMMITTEES

Advisory committees established after Jan. 5, 1973, to
terminate not later than the expiration of the 2-year
period beginning on the date of their establishment,
unless, in the case of a committee established by the
President or an officer of the Federal Government, such
committee is renewed by appropriate action prior to
the expiration of such 2-year period, or in the case of
a committee established by the Congress, its duration
is otherwise provided for by law. See section 14 of Pub.
L. 92-463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-
dix to Title 5, Government Organization and Employ-
ees.

ROLE OF SECONDARY STANDARDS

Pub. L. 101-549, title VIII, §817, Nov. 15, 1990, 104 Stat.
2697, provided that:

“¢{a) REPORT.—The Administrator shall request the
National Academy of Sciences to prepare a report to
the Congress on the role of national secondary ambient
air guality standards in protecting welfare and the en-
vironment. The report shall:

‘(1) include information on the effects on welfare
and the environment which are caused by ambient
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concentrations of pollutants listed pursuant to sec-
tion 108 [42 U.S.C. 7408] and other pollutants which
may be listed;
‘“(2) estimate welfare and environmental costs in-
curred as a result of such effects;
‘“(3) examine the role of secondary standards and
the State implementation planning process in pre-
venting such effects;
‘“(4) determine ambient concentrations of each such
pollutant which would be adequate to protect welfare
and the environment from such effects;
‘“(b) estimate the costs and other impacts of meet-
ing secondary standards; and
‘“(6) consider other means consistent with the goals
and objectives of the Clean Air Act [42 U.S.C. 7401 et
seq.] which may be more effective than secondary
standards in preventing or mitigating such effects.
““(b) SUBMISSION TO CONGRESS; COMMENTS; AUTHORIZA-
TION.—(1) The report shall be transmitted to the Con-
gress not later than 3 years after the date of enactment
of the Clean Air Act Amendments of 1990 [Nov. 15, 1990].

‘“(2) At least 90 days before issuing a report the Ad-
ministrator shall provide an opportunity for public
comment on the proposed report. The Administrator
shall include in the final report a summary of the com-
ments received on the proposed report.

‘“(3) There are authorized to be appropriated such
sums as are necessary to carry out this section.”

§7410. State implementation plans for national
primary and secondary ambient air quality
standards

(a) Adoption of plan by State; submission to Ad-
ministrator; content of plan; revision; new
sources; indirect source review program;
supplemental or intermittent control systems

(1) Bach State shall, after reasonable notice
and public hearings, adopt and submit to the Ad-
ministrator, within 3 years (or such shorter pe-
riod as the Administrator may prescribe) after
the promulgation of a national primary ambient
air quality standard (or any revision thereof)
under section 7409 of this title for any air pollut-
ant, a plan which provides for implementation,
maintenance, and enforcement of such primary
standard in each air quality control region (or
portion thereof) within such State. In addition,
such State shall adopt and submit to the Admin-
istrator (either as a part of a plan submitted
under the preceding sentence or separately)
within 3 years (or such shorter period as the Ad-
ministrator may prescribe) after the promulga-
tion of a national ambient air quality secondary
standard (or revision thereof), a plan which pro-
vides for implementation, maintenance, and en-
forcement of such secondary standard in each
air quality control region (or portion thereof)
within such State. Unless a separate public
hearing is provided, each State shall consider its
plan implementing such secondary standard at
the hearing required by the first sentence of this
paragraph.

(2) Kach implementation plan submitted by a
State under this chapter shall be adopted by the
State after reasonable notice and public hear-
ing. Bach such plan shall—

(A) include enforceable emission limitations
and other control measures, means, or tech-
niques (including economic incentives such as
fees, marketable permits, and auctions of
emissions rights), as well as schedules and
timetables for compliance, as may be nec-
essary or appropriate to meet the applicable
requirements of this chapter;
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(B) provide for establishment and operation
of appropriate devices, methods, systems, and
procedures necessary to—

(i) monitor, compile, and analyze data on
ambient air quality, and

(ii) upon request, make such data available
to the Administrator;

(0) include a program to provide for the en-
forcement of the measures described in sub-
paragraph (A), and regulation of the modifica-
tion and construction of any stationary source
within the areas covered by the plan as nec-
essary to assure that national ambient air
quality standards are achieved, including a
permit program as required in parts C and D of
this subchapter;

(D) contain adequate provisions—

(i) prohibiting, consistent with the provi-
sions of this subchapter, any source or other
type of emissions activity within the State
from emitting any air pollutant in amounts
which will—

(D) contribute significantly to nonattain-
ment in, or interfere with maintenance by,
any other State with respect to any such
national primary or secondary ambient air
quality standard, or

(ID) interfere with measures required to
be included in the applicable implementa-
tion plan for any other State under part C
of this subchapter to prevent significant
deterioration of air quality or to protect
visibility,

(i) insuring compliance with the applica-
ble requirements of sections 7426 and 7415 of
this title (relating to interstate and inter-
national pollution abatement);

(E) provide (i) necessary assurances that the
State (or, except where the Administrator
deems inappropriate, the general purpose local
government or governments, or a regional
agency designated by the State or general pur-
pose local governments for such purpose) will
have adequate personnel, funding, and author-
ity under State (and, as appropriate, local) law
to carry out such implementation plan (and is
not prohibited by any provision of Federal or
State law from carrying out such implementa-
tion plan or portion thereof), (il) requirements
that the State comply with the requirements
respecting State boards under section 7428 of
this title, and (iii) necessary assurances that,
where the State has relied on a local or re-
gional government, agency, or instrumental-
ity for the implementation of any plan provi-
sion, the State has responsibility for ensuring
adequate implementation of such plan provi-
sion;

(F) require, as may be prescribed by the Ad-
ministrator—

(i) the installation, maintenance, and re-
placement of equipment, and the implemen-
tation of other necessary steps, by owners or
operators of stationary sources to monitor
emissions from such sources,

(ii) periodic reports on the nature and
amounts of emissions and emissions-related
data from such sources, and

(iil) correlation of such reports by the
State agency with any emission limitations
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Membership Balance Plan

ENVIRONMENTAL PROTECTION AGENCY

1. FEDERAL ADVISORY COMMITTEE NAME
State the legal name of the FAC

Clean Air Scientific Advisory Committee (CASAC)

2. AUTHORITY
Identify the authority for establishing the FAC

Statutory: Section 109 of the Clean Air Act (CAA) enacted on August 7, 1977 (42 U.S.C. § 7409),
specifically directs the EPA Administrator to review the air quality criteria published under section 108
and the national ambient air quality standards (NAAQS) promulgated under section 109 and to make
such revisions in such criteria and standards and promulgate such new standards as may be
appropriate no later than every five years. Section 109 also directs the Administrator to establish this
committee to review the criteria and standards promulgated, and provide other related scientific and
technical advice.

3. MISSION/FUNCTION

Describe the mission/function of the FAC

The CASAC is identified as a scientific/technical advisory commitiee. As required by CAA section
109(d), the CASAC will: (a.) review the criteria published under section 108 of the Clean Air Act and
the national primary and secondary ambient air quality standards and recommend to the Administrator
any new national ambient air quality standards and revisions of existing criteria and standards as may
be appropriate; (b.) advise the Administrator of areas in which additional knowledge is required to
appraise the adequacy and basis of existing, new, or revised national ambient air quality standards; (c.)
describe the research efforts necessary to provide the required information; (d.) advise the
Administrator on the relative contribution to air pollution concentrations of natural as well as
anthropogenic activity; and (e.) advise the Administrator of any adverse public health, welfare, social,
economic, or energy effects which may result from various strategies for attainment and maintenance
of such national ambient air quality standards.

4. POINTS OF VIEW
Based on understanding the purpose of the FAC,
(a) describe the process that will be used to ensure the committee is balanced, and identify the categories
(b) consider identifying an anticipated relative distribution of candidates across the categories; and
(c) explain how a determination was made to appoint any individuals as Special Government Employees
or Representative members

CASAC will be composed of seven (7) members. The Administrator will appoint a Chairperson and six
members including, as required by CAA section 108(d), at least one member of the National Academy
of Sciences (NAS), one physician, and one person representing State air pollution control agencies.
Members shall be persons who have demonstrated high levels of competence, knowledge, and
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expertise in the scientific/technical fields relevant to air pollution and air quality issues. Members will
generally serve as Special Government Employees (SGE).

5. OTHER BALANCE FACTORS

List any other factors EPA identifies as important in achieving a balanced FAC

Geographic location may be considered.

6. CANDIDATE IDENTIFICATION PROCESS
Summarize the process intended to be used to identify candidates for the FAC, key resources expected to be
tapped to identify candidates and the key persons (by position, not hame) who will evaluate FAC balance. The
summary should:
(a) describe the process
(b) identify EPA key staff involved (by position, not name)
(c) briefly describe how FAC vacancies, if any, will be handled by EPA
(d) state the membership term limit of FAC members, if applicable

Prior to the expiration of commitiee members’ terms, the Designated Federal Officer (DFO) meets with
EPA’s Federal Advisory Committee Management Division (FACMD) to discuss the outreach plan,
establish a timeline, and other issues conceming the membership package. After approval of the
outreach plan the DFO conducts outreach for new members in accordance with the plan. The DFO
also solicits candidates through a Federal Register solicitation.

After a review of the pool of nominees, a determination is made to consider whether additional
outreach is needed. Each SGE candidate is researched to determine whether the person is a federally
registered lobbyist. In addition, SGE candidates are screened for the absence of financial conflicts of
interest as well as the absence of an appearance of a lack of impartiality. The DFO develops a draft
grid of nominees, including at least one alternate candidate for each point of view for the function the
committee is to perform.

A balance review of the proposed membership is then conducted by FACMD and the Office of General
Counsel. Different levels of EPA managers then review the draft package for questions or comments
before the final package is prepared.

Formal letters of invitation to serve on the CASAC will be extended by the Administrator or Deputy
Administrator of EPA. This cycle will be repeated for any occurring vacancies. CASAC members are
usually appointed for a three-year term. Generally, members may be reappointed for a total of 6 years.

7. SUBCOMMITTEE BALANCE
Subcommittees subject to FACA” should either state that the process for determining FAC member balance on
subcommittees is the same as the process for the parent FAC, or describe how it is different
*This is relevant to those agencies that require their subcommittees to follow all FACA requirements.

EPA plans to use the process that is used to determine advisory committee member balance for the
parent (Tier1) Federal advisory committee for any Tier 2 subcommittee(s) that may be created.

8. OTHER

Provide any additional information that supports the balance of the FAC
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Not applicable.

9. DATE PREPARED/UPDATED

April 14, 2017
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Membership Balance Plan

ENVIRONMENTAL PROTECTION AGENCY

1. FEDERAL ADVISORY COMMITTEE NAME
State the legal name of the FAC

EPA Board of Scientific Counselors

2. AUTHORITY
Identify the authority for establishing the FAC

Agency Authority

3. MISSION/FUNCTION

Describe the mission/function of the FAC

The EPA Board of Scientific Counselors (BOSC) will provide advice and recommendations on all
aspects (technical and management) of the Office of Research and Development’s (ORD) research
program. As appropriate, the BOSC will consult and coordinate its work with the EPA Science Advisory
Board. The major objectives are to provide advice and recommendations on:

a. ORD’s research programs and research management practices, and actions to improve research
program quality, relevance, and performance, as well as program structure, scientific leadership,
research coordination, communication, and outcomes;

b. ORD's program development, progress, and research program balance, which may include
evaluation of ORD’s Strategic Research Action Plans and Cross-cutting Research Roadmaps;

¢. Use of peer review within ORD to sustain and enhance the quality of science in EPA;

d. Scientific and management issues specific to ORD Offices, National Laboratories, and Centers; and
e. ORD’s human resources planning, such as scientist career development and rotational assignment
programs, and the appropriate scope and design of training programs for environmental research
professionals.

4. POINTS OF VIEW
Based on understanding the purpose of the FAC,
(a) describe the process that will be used to ensure the committee is balanced, and identify the categories
(b) consider identifying an anticipated relative distribution of candidates across the categories,; and
(c) explain how a determination was made to appoint any individuals as Special Government Employees
or Representative members

The BOSC will be composed of approximately twenty (20) members who will serve as Special
Government Employees (SGESs). In selecting members, EPA will consider candidates from the
environmental scientific and technical fields, human health care professions, academia, industry, public
and private research institutes and organizations, and other relevant interest areas.

00696

ED_002389_00011925-00696



5. OTHER BALANCE FACTORS

List any other factors EPA identifies as important in achieving a bafanced FAC

Balances in disciplines, work sector (i.e., academia, government — federal/state/local, industry,
environmental associations), diversity, and geographic distribution area are also considered.

6. CANDIDATE IDENTIFICATION PROCESS

Summarize the process intended to be used to identify candidates for the FAC, key resources expected to be

tapped to identify candidates and the key persons (by position, not name) who will evaluate FAC balance.
The summary should:

(a) describe the process

(b) identify ERPA key staff involved (by position, not name)

(c) briefly describe how FAC vacancies, if any, will be handled by EPA

(d) state the membership term limit of FAC members, if applicable

Approximately 8 months prior to expiration of committee members’ terms the DFO meets with EPA’s
Federal Advisory Committee Management (FACM) staff to discuss the outreach plan, establish a
timeline, and address other issues concerning the membership package. After approval of the
outreach plan, the DFQO conducts outreach for new members in accordance with the plan.

The DFO solicits candidate names through a Federal Register notice and from individuals who are
actively engaged in interests relating to environmental scientific and technical fields, human health care
professions, academia, industry, public and private research institutes and organizations, and other
relevant interest areas.

After a review of the pool of nominees, a determination is made to consider whether additional
outreach is needed. Each candidate is researched to determine whether the person is a federally
registered lobbyist. In addition, candidates are screened for the absence of conflicts of interest and
other ethics issues. The DFO develops a draft grid of nominees, including at least one additional
candidate for each point of view for the function the committee is to perform.

A balance review of the proposed membership is then conducted by FACM staff and the Office of
General Counsel FACA Attorney. Different levels of EPA managers then review the draft package for
questions or comments before the final package is prepared.

Formal letters of invitation to serve on the BOSC will be extended by the Administrator or Deputy
Administrator of EPA. This cycle will be repeated for any occurring vacancies. Members are usually
appointed for a three-year term. Generally, members may be reappointed for a total of 6 years.

7. SUBCOMMITTEE BALANCE
Subcommittees subject to FACA* should either state that the process for determining FAC member balance on
subcommittees is the same as the process for the parent FAC, or describe how it is different
*This is relevant to those agencies that require their subcommittees to follow ali FACA requirements.

EPA plans to use the process that is used to determine advisory committee member balance for the
parent (Tier 1) Federal advisory committee for any Tier 2 subcommittee(s) that may be created.
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8. OTHER

Provide any additional information that supports the balance of the FAC

Not applicable.

9. DATE PREPARED/UPDATED

February 29, 2016
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FACA Essentials at EPA

for Federal Advisory Committee Members

What is FACA and to whom does it apply?

Congress passed the Federal Advisory
Committee Act (FACA), SU.S.C. App. 2, in
1972, to create an orderly procedure by which
Federal agencies may seek collective advice
from federal advisory committees. FACA
establishes procedures for the management

of federal advisory committees, ensures
transparency of advisory committee decision-
making, and ensures balanced representation on
advisory committees. When a Federal agency
establishes a group (or manages and controls a
group established by a non-federal entity) to
obtain collective advice, the agency may be re-
quired to comply with FACA if the group has
one or more members who are not Federal gov-
ernment employees.

FACA ensures that committees convened to
give group advice are accountable to the public
by maximizing public access to advisory
committee deliberations and minimizing the
influence of special interests through balanced
committee membership. In addition, the Act
seeks to reduce wasteful expenditures and
improve the overall administration of advisory
committees.

Today, an average of 1000 advisory committees
with more than 70,000 members advise the
President and the Executive Branch agencies on
a variety of issues. Advisory committees are
established by one of four authorities —
Presidential authority, statutory requirement,
statutory authority, and Federal Agency
discretion.

Federal advisory committees are an important
tool within EPA for building consensus and
providing input and recommendations from
EPA’s diverse customers, partners, and
stakeholders. EPA manages approximately 22
committees, and 16 subcommittees, which play

a strategic role in the Agency to carry out its
mission to protect human health and the envi-
ronment.

In 2016, the Agency held 96 committee
meetings. These meetings included
approximately 720 scientists, public health
officials, industry representatives, academics,
citizens, Tribal groups, and stakeholders.

What are your responsibilities as a new
federal advisory committee member?

The primary responsibilities of federal
advisory committee members are to:

= Attend and participate in committee
meetings.

= Study any review material in advance of
the meetings.

= Be willing to engage in an exchange of
views and perspectives and search for
consensus solutions, where appropriate.

= Represent your constituent group if you are
appointed as a representative member, or
provide your best independent judgment if
appointed as a special government employee.

= Comply with the applicable ethics in
government laws if appointed as a special
government employee.

= Cooperate with your committee’s Designated
Federal Officer.

= Serve on the committee for your appointed
term, or if you find you cannot serve, resign
from the committee.

» Refrain from any language or activities that
would compromise the civility of the
committee.
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* Maintain an environment that promotes
the participation of individuals regardless
of race, color, national origin, age, sex,
religion, disability, sexual orientation,
genetic information, prior EEO activity,
status as a parent or marital status.

What are the main requirements for
committee operations under FACA?

Each committee must have a Designated
Federal Officer (DFO) or Federal employee
to attend each meeting. Meetings may not be
conducted in the absence of that officer or
employee. SU.S.C. App.2 § 10(e).

Committee meetings must be announced in
advance and open to the public, unless
designated as closed for national security, or
other appropriate reasons. The public shall be
provided an opportunity to voice comments to
the committee. 5 U.S.C. App.2 § 10(a).

All committee documents provided to or
prepared by the committee, including reports,
transcripts, drafts, minutes, working papers,
and agenda must be made available for public
inspection and copying, unless they can be
withheld under the Freedom of Information
Act. SU.S.C. App.2 § 10(b).

The committees must be “fairly balanced” in
the points of view represented for the
functions to be performed. S U.S.C. App.2§ 5

(b)(2) & 5(c).

How does FACA impact collaborative pro-
cesses at EPA?

EPA has been a leader among Federal
agencies and departments in using
collaborative approaches to environmental
problem-solving. Collaborative processes can
take many forms and can be either formal or
informal.

In general, FACA applies to collaborative
efforts when all of the following criteria are
met:

1) EPA establishes (organizes or forms)
or utilizes (exerts “actual management
or control” of) a group;

2) The group includes one or more individuals
who are not government employees;

3) The product of the collaboration is
group advice for EPA, another federal
agency, or the President.

What are the types of members appointed
to federal advisory committees?

Your functions as a committee member may
differ depending on the type of membership
under which you were invited.

Representative members are selected to
represent the point of view of a group.
Representative Members may represent groups
or organizations, such as industry, labor,
consumers, or any other recognizable group of
persons having an interest in matters before the
committee.

Special Government Employee (SGE)
members are appointed to provide the
Agency with their own best independent judg-
ment based on their individual expertise. As
an SGE member, you are speaking for yourself
as an expert in your field.

Regular Government Employee (RGE)
members are individuals employed by the
Federal Government 5 U.S.C. 2105.

Where can you find further information
on FACA?

Federal Advisory Committee Act
hitp://www.epa.gov/laws-regulations/
summary-federal-advisory-committee-act

Information on EPA’s Federal Advisory
Committees
http://www .epa.gov/faca

or

Federal Advisory Committee Management
Division

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W |
MC-1601M

Washington D.C. 20460

FACA Essentials Fact Sheet created by FACMD, revised January 26, 2017
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GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 101-6 and 102-3
[FPMR Amendment A-57]

RIN 3090-AG49

Federal Advisory Committee
Management

AGENCY: Office of Governmentwide
Policy, GSA.
ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is revising
Federal Property Management
Regulations (FPMR) coverage on Federal
advisory committee management and
moving it into the Federal Management
Regulation (FMR]}. A cross-reference is
added to the FPMR to direct readers to
the coverage in the FMR. The FMR
coverage is written in plain language to
provide agencies with updated
regulatory material that is easy to read
and understand. This action is
necessary due to legislative and policy
changes that have occurred, and judicial
decisions that have been issued since
the regulation was last updated. It is
based also on suggestions for
improvement from other Federal
agencies and interested parties, and
clarifies how the regulation applies or
does not apply to certain situations.
EFFECTIVE DATE: August 20, 2001.

FOR FURTHER INFORMATION CONTACT:
Charles F. Howton, Deputy Director,
Committee Management Secretariat
(202) 273-3561, or electronically at the
following Internet address:
charles.howton@gsa.gov.

SUPPLEMENTARY INFORMATION:

A. Background

GSA’s authority for administering the
Federal Advisory Committee Act
(FACA), as amended, 5 U.S.C., App.
(also referred to as “‘the Act”), is
contained in section 7 of the Act and
Executive Order 12024 (42 FR 61445; 3
CFR 1977 Comp., p. 158). Under
Executive Order 12024, the President
delegated to the Administrator of
General Services all of the functions
vested in the President by the Act.
GSA’s responsibilities for administering
the Act have been delegated to the
Associate Administrator for
Governmentwide Policy and to the
Director of the Committee Management
Secretariat.

In a previous issue of the Federal
Register (62 FR 31550, June 10, 1997),
GSA published an Advance Notice of
Proposed Rulemaking (ANPRM) and
requested comments. Additional

comments were requested from the
Interagency Committee on Federal
Advisory Committee Management. GSA
requested comments on: (1) Suggested
issues to address; (2] specific
recommendations about changes needed
in the current Federal Advisory
Committee Management subpart; (3)
examples of situations where FACA was
either a useful tool or a hindrance to
public involvement; and (4) GSA’s
intent to include illustrative examples
and principles. On January 14, 2000,
GSA published a proposed rule in the
Federal Register (65 FR 2504) and
requested comments over a 60-day
period ending on March 14, 2000. All
comments received were considered in
drafting this final rule.

This final rule provides
administrative and interpretive
guidelines and management controls for
Federal agencies to implement the
provisions of the Act, and is intended to
improve the management and operation
of Federal advisory committees in the
executive branch.

B. Discussion of Comments

Twenty-six commenters responded to
the invitation for comments, including
twenty commenters from the executive
branch and six commenters from non-
Federal sources. Of the twenty
comments received from executive
branch sources, three comments were
submitted by subcomponents of a
Federal department or agency. A total of
fifty-nine specific issues or
recommendations were identified, of
which seven were either fully
supportive of the proposed rule or
concerned typographical errors. GSA
addressed the disposition of the
remaining fifty-two issues or
recommendations as follows:

The Final Rule Should Include More
Guidance Relating to the Management
of Advisory Committees, Including the
Impact of Other Statutes and Issues on
Day-to-Day Operations

Several commenters provided
suggestions regarding the addition of
guidance on issues that, although not
addressed by the Act, likely would
improve the management of advisory
committees. For example, one
commenter suggested that the final rule
include a provision to encourage
agencies to streamline their internal
processes and procedures in order to
expedite the establishment of advisory
committees. Other commenters
requested that GSA: (1) Provide more
detailed provisions on the
compensation of advisory committee
members and staff, and experts and
consultants; (2) expand the range of

information required to be listed in an
advisory committee’s charter to include
the nature and disposition of records;
and (3) incorporate new regulatory
requirements for increasing access to
advisory committee information, such
as providing meeting notices, minutes,
and reports via the Internet.

In response to these
recommendations, GSA expanded the
number of examples included within
the final rule to illustrate how other
statutes or issues potentially could
affect the effective management of
advisory committees.

In addition, GSA reorganized the
examples and other guidance into
appendices to avoid any ambiguity
between actions required by the Act and
the final rule, and actions that are
suggested only within an implementing
framework of “‘best practices.” In the
final rule, a “Key Points and Principles”
appendix appears at the end of each
subpart to which it relates.

In applying the “best practices”
offered in the appendices, users of the
final rule should continue to examine
the extent to which other factors,
including agency-specific statutory
provisions and internal agency
procedures, may affect a specific
advisory committee or program.
Although GSA believes that the
examples contained in the appendices
to the final rule represent the
circumstances most commonly
encountered during the day-to-day
management of advisory committees,
the listing is not exhaustive and must be
supplemented based upon the unique
requirements of the user.

Provide Additional Guidance Regarding
What Advisory Committees and Their
Subcommittees Must Do To Comply
With the Act

Many commenters expressed concern
over language contained in the preamble
to the proposed rule relating to coverage
of subcommittees under the Act. The
preamble to the proposed rule noted
that:

The applicability of the procedural
requirements contained in FACA and this
proposed rule to subcommittees of advisory
committees has been clarified. GSA’s current
FACA regulation does not make clear that
subcommittees reporting to a parent
committee are not subject to FACA. Indeed,
the regulation states just the opposite,
providing that “[slubcommittees that do not
function independently of the full or parent
advisory committee” are subject to all
requirements of FACA except the
requirement for a charter. (See 41 CFR 101~
6.1007(b}(3).) This provision is problematic
for two reasons. First, it applies FACA more
broadly than the statute itself requires.
Second, it essentially creates a special type
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of advisory committee that is subject to some,
but not all of FACA’s requirements, which
has no foundation in the statute. Under
FACA, a group is either an advisory
committee subject to all of the statutory
requirements, or it is not an advisory
committee, and therefore not subject to any
of its requirements. Because a subcommittee
which reports to a parent committee is not
an “advisory committee” under FACA, there
is no legal basis for applying any of FACA’s
requirements to such a subcommittee.

In evaluating the comments received,
GSA notes that there were no objections
to the exclusions contained in § 102—
3.185 of the proposed rule (now § 102—
3.160 of the final rule), relating to
“What activities of an advisory
committee are not subject to the notice
and open meeting requirements of the
Act?” The exclusions in § 102-3.160 of
the final rule continue to cover the types
of activities routinely performed by
subcommittees. By this reasoning GSA
sought to bring into harmony these
activities with those provisions in the
proposed rule differentiating
subcommittees reporting to a parent
advisory committee from those
reporting directly to a Federal officer or
agency.

However, the preamble to the
proposed rule did not explain and
describe adequately the legal framework
for GSA’s decision to differentiate
subcommittees that report only to a
parent advisory committee more clearly
from advisory committees that report
directly to a Federal officer or agency.
The Act defines the term “advisory
committee’ as “any committee, * * *
or any subcommittee or other subgroup
thereof which is established or utilized
by the President or an agency in the
interest of obtaining advice or
recommendations for the President or
one or more agencies or officers of the
Federal Government”. Under this
definition, a subcommittee is an
“advisory committee’ subject to the Act
if it provides advice to the President or
a Federal officer or agency. Most
subcommittees, however, report only to
a parent advisory committee and it is
the parent committee that is normally
responsible for providing advice or
recommendations to the Government. In
this conventional scenario, the
subcommittee is not subject to the Act
because it is not providing advice to the
Government.

Case law supports this conclusion. In
National Anti-Hunger Coalition v.
Executive Committee, 557 I.Supp. 524
(D.D.C), affd, 711 F.2d 1071 (D.C. Cir.
1983), the question presented was
whether the Act applied to task forces
reporting to the Executive Committee of
the President’s Private Sector Survey on

Cost Control in the Federal Government.
The task forces had no authority to
make recommendations to agencies or to
the President. Instead, their function
was to do the “preliminary work of the
survey, including fact-gathering,
statistical evaluations, and the
formulation of preliminary reports.”
(557 F.Supp. at 526). Although it was
undisputed that the Executive
Committee was subject to the Act, the
court held that the Act did not apply to
the task forces under the following
reasoning:

There is no question that the task forces are
intimately involved in the gathering of
information about federal programs and the
formulation of possible recommendations for
consideration of the Committee. That is not
enough to render them subject to the FACA.
The Act itself applies only to committees
“established or utilized by’ the President or
an agency “‘in the interest of obtaining advice
or recommendations for the President or one
or more agencies.” The Act does not cover
groups performing staff functions such as
those performed by the so-called task forces.
(557 F.Supp. at 528]. (See also Association of
American Physicians and Surgeons v.
Clinton, 997 F.2d 898, 911-913 (D.C. Cir.
1993).)

GSA believes that as a result of this
decision, subcommittees that report to a
parent advisory committee generally are
not subject to the Act. GSA also believes
that subcommittees whose advice or
recommendations are provided directly
to a Federal officer or agency are subject
to the Act. However, GSA further
believes that this decision does not
shield those subcommittees from
coverage under the Act whose advice or
recommendations are not subject to
deliberation by their parent advisory
committees.

From this reasoning, it is not
permissible for parent advisory
committees simply to “‘rubber-stamp”’
the advice or recommendations of their
subcommittees, thereby depriving the
public of its opportunity to know about,
and participate contemporaneously in,
an advisory committee’s deliberations.
Agencies are cautioned to avoid
excluding the public from attending any
meeting where a subcommittee develops
advice or recommendations that are not
expected to be reviewed and considered
by the parent advisory committee before
being submitted to a Federal officer or
agency. These exclusions may run
counter to the provisions of the Act that
require contemporaneous access to the
advisory committee deliberative
process.

To address these issues more clearly,
GSA strengthened language in the final
rule by: (1) Adding a new § 102-3.35
that outlines policies relating to
subcommittees; (2) clarifying language

in § 102-3.145 relating to subcommittee
meetings; and (3) clarifying the
examples contained in Appendix A to
Subpart C.

Correct and Clarify the Definition of
“Utilized”

Nine commenters recommended that
GSA revise its definition of the term,
“utilized’ to conform to governing case
law.

As noted by some of the commenters,
the definition of the term “utilized” in
§ 102-3.30 of the proposed rule
inadvertently misstated the applicable
legal test. The proposed rule stated that
a committee is “utilized within the
meaning of the Act when the President
or a Federal agency exercises actual
management and control over its
operation.” This construction would
require an agency both to have
management of the committee and to
exercise control over the committee
before the committee can be deemed
“utilized.” The proper statement of the
“utilized” test is whether an agency
either has management of the committee
or, in some fashion other than
management, exercises control over the
committee.

The controlling legal authority is
Washington Legal Foundation v. U. .
Sentencing Commission, 17 F.3d 1446
(D.C. Cir. 1994). In that case, the appeals
court gave structure to the U.S. Supreme
Court’s prior decision interpreting the
term ‘“‘utilized.” (See Public Citizen v.
Department of Justice, 491 U.S. 440
(1989).) The appeals court ruled that the
word “utilized” indicates ‘‘something
along the lines of actual management or
control of the advisory committee.” (17
F.3d at 1450). The operative criterion for
determining whether a committee has
sufficiently close ties to an agency in
order to render it “utilized” is whether
the agency has either management of
the committee or exerts some other type
of control, but not necessarily both.

Similarly, § 102-3.50(b) of the
proposed rule (now § 102-3.185(b) of
the final rule) used the phrase “actual
management and control” with regard to
section 15 of the Act. In explaining the
relationship between Federal agencies
and the National Academy of Sciences
(NAS) and the National Academy of
Public Administration (NAPA) covered
by section 15 of the Act, § 102-3.50(b)
of the proposed rule states that
“lalgencies must not manage or control
the specific procedures adopted by each
academy.” However, committees
covered by section 15 of the Act must
be under both the actual management
and the control of the academies, not
that of a Federal agency. In this
instance, the use of the conjunctive
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word “and” is appropriate and indicates
that the academies cannot relinquish
efther management or control of their
committees to Federal agencies.

Accordingly, GSA revised the
language contained in the final rule by
changing management and control to
management or control in the definition
of the term ‘“utilized,” now in § 102—
3.25 of the final rule, and in those
instances in which it appears in the
“Key Points and Principles” guidance in
the appendices to the final rule.

Clarify the Application of the Act to
Agency Interactions With the Public

Several commenters noted that
Federal agencies are increasingly reliant
on local communities, individual
citizens, and interested parties to obtain
information, advice, or
recommendations on which to base
decisions. They expressed concerns
that: (1) Uncertainty about the scope of
the Act creates a disincentive for
Federal officers and agencies wishing to
engage in public outreach; (2) the
requirements of the Act are being
interpreted differently within and
among agencies; and (3) GSA’s current
regulations do not adequately
differentiate between those groups and
activities covered by the Act and others
that are not. (See 41 CFR 101-6.10.)

GSA recognizes that the broad
definition in the Act of an “advisory
committee’”” might be interpreted to
extend coverage by the Act to any
gathering or two or more persons from
whom the President or other Federal
officers or agencies seek advice or
recommendations. However, in the
cases discussed above, the courts have
rejected such a broad reading of
“advisory committee.”” GSA believes
that the sections in the final rule on
definitions and on groups not covered
by the Act, §§102-3.25 and 102-3.40,
respectively, clarify the limits of the
coverage by, or scope of, the Act when
applied together.

Within this group of comments, GSA
noted a consistent theme related to the
need for more information regarding
public participation tools and
techniques that would allow for more
collaboration that is not subject to the
Act. Although advisory committees
support Federal decisions in a variety of
situations, GSA believes that the ability
of agencies to interact with the public in
numerous other ways is particularly
important because advisory committees
are only one method for agencies to
obtain the views of the public for their
programs. Federal agencies may engage
in continuous collaboration using
diverse, but complimentary, tools,
techniques, and methods. Whether or

not a selected approach includes the use
of advisory committees, the potential or
perceived applicability of the Act must
not prevent constructive collaboration
from taking place. Agencies are
encouraged to contact GSA concerning
not only the use of Federal advisory
comimittees, but also for information
about alternative forms of public
involvement.

In GSA’s view, agencies have broad
latitude to consult with the public using
many different approaches that are not
subject to the Act. Public consultation
formats that generally fall cutside of the
scope of the Act include public
meetings, information exchange forums,
meetings initiated with or by non-
governmental organizations, Federal
participation on groups that are not
established or utilized by the
Government, and certain work products
generated by contractors as a result of
consultation with the public.

While FACA is not a public
participation statute, it directly affects
how the executive branch is held
accountable for the use and
management of Federal advisory
committees as a major means of
obtaining public involvement. Within
this context, agencies wishing to consult
with private individuals, non-
governmental organizations, or with the
public at large through other
assemblages often must consider
whether or not the Act applies to a
given situation.

The number and range of scenarios
presented by the commenters
underscore the importance of presenting
a clearer understanding of how advisory
committees are established by Federal
agencies or how the Government’s
relationship with groups not established
within the meaning of the Act may
nevertheless become subject to the Act
if they are utilized. Based upon the
comments received, the circumstances
under which advisory committees are
established within the executive branch
appear to be well understood.
Accordingly, GSA retained the language
contained in § 102-3.30 of the proposed
rule in § 102-3.25 of the final rule and
throughout subpart B.

However, as noted in the above
discussion of the proposed rule’s
treatment of the term “utilized,”
agencies must determine whether or not
their relationship with a group created
by non-Federal entities constitutes
actual management or control within
the meaning of the Act. To help
agencies make this determination, GSA
has included within the final rule
several new examples illustrating the
application of the actual management
or control test to different situations.

These additions are contained in the
“Key Points and Principles” guidance in
Appendix A to Subpart A.

Explain the Relationship Between
Committees Established by the National
Academy of Sciences (NAS) or the
National Academy of Public
Administration (NAPA) and the Act

The Federal Advisory Committee Act
Amendments of 1997, Public Law 105—
153, December 17, 1997, established
separate procedures for committees that
are managed and controlled by NAS or
NAPA. Subpart E of the final rule
contains implementing instructions for
the new section 15 of FACA.

Clarify the Distinction Between Advisory
Committees Subject to the Act and
Operational Committees Not Covered by
the Act

Five commenters suggested that
further guidance in the final rule is
necessary to assist agencies in
differentiating an operational committee
not covered by the Act from one that
performs primarily advisory functions
and is, therefore, subject to the Act. GSA
added guidance within Appendix A to
Subpart A listing those characteristics
generally associated with committees
having primarily operational, as
opposed to advisory, functions.

Clarify the Applicability of the Act to
Advisory Committee Meetings
Conducted Through Electronic Means

Four commenters supported GSA’s
language contained in the proposed rule
extending the definition of “committee
meeting”’ to meetings conducted in
whole or part through electronic means.
However, two commenters suggested
additional clarifications, which GSA has
adopted.

First, GSA slightly modified the
definition of “committee meeting”
contained in § 102-3.25 of the final rule
to include a “gathering” of advisory
committee members whether in person
or through electronic means. This
change was made to highlight coverage
by the Act of both physical and
“virtual” meetings conducted by such
means as a teleconference,
videoconference, the Internet, or other
electronic medium.

Second, GSA amended the language
contained in § 102-3.140 of the final
rule to provide for adequate public
access to advisory committee meetings
that are conducted in whole or part
through electronic means. This change
complements existing policy covering
advisory committee meetings that are
held within a physical setting, such as
a conference room, by ensuring that
agencies adequately plan for public
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participation by adding additional
capability (such as a designated number
of public call-in lines for a
teleconference) to ensure access to
committee deliberations.

Provide Additional Guidance on
Balanced Representation and Selection
of Members

One commenter expressed concern
that the proposed rule did not contain
sufficient guidance on balanced
representation and the selection of
members. GSA recognizes that the
guidance contained in the proposed rule
is limited to the language of the Act, but
believes that the provisions of section
5(c) of the Act are broad enough to
allow for agency discretion in
determining advisory committee
representation and membership relative
to applicable statutes, Executive orders,
and the needs of the agency responsible
for the advisory committee.

However, GSA added a list of possible
considerations within Appendix A to
Subpart B that, while not
comprehensive or universally
applicable, may help in developing a
plan for balancing an advisory
committee’s membership.

Emphasize the Importance of
Maximizing an Advisory Committee’s
Independent Judgment

Five commenters offered various
suggestions to address the requirement
contained in section 5(b)(3) of the Act,
which is intended to ensure that the
work products of an advisory committee
reflect the group’s independent
judgment.

Included among these suggestions
were recommendations from the U.S.
Office of Government Ethics (OGE) that
GSA modify the language contained in
§ 102-3.155 of the proposed rule (now
contained in Appendix A to Subpart G
of the final rule) to clarify the
applicability of conflict of interest
statutes and other Federal ethics rules to
advisory committee members. GSA
adopted all of OGE’s suggestions.

The remaining suggestions received
concerned the appointment of advisory
committee members, including a
recommended change to § 102-3.155 of
the proposed rule (now Appendix A to
Subpart C) to clarify that: (1) An agency
may appoint a member to an advisory
committee based upon the
recommendation of an organization to
be represented; and (2)
recommendations from an advisory
committee may be a part of an agency’s
process to nominate new members. GSA
adopted these changes and suggestions.

Provide Additional Guidance on the
Management of Federal Records

GSA received suggestions from the
National Archives and Records
Administration (NARA) regarding three
areas where additional guidance on
records management issues could be
useful. Specifically, NARA
recommended that § 102—-3.190 of the
proposed rule: (1) Be expanded to
include all recordkeeping requirements
specified by the Act, not just those
relating to advisory committee minutes;
(2} include a statement that records
should be scheduled for disposition
before actual termination of the advisory
committee; and (3) with regard to
information that must be included
within an advisory committee’s charter,
include a determination as to whether
its records fall within the Presidential
Records Act, 44 U.S.C. Chap 22.

GSA addressed these
recommendations by expanding § 102—
3.200 of the proposed rule (now
Appendix A to Subpart Dj to include
additional guidance relating to records
management and to highlight the
applicability and importance of Federal
recordkeeping statutes and policies to
advisory committee operations. GSA
decided to include this guidance within
this appendix because the Act generally
is silent on records management issues,
with the exception of the
responsibilities of the
CommitteeManagement Officer (CMO)
in section 8(b)(2) of the Act.

Pursuant to the National Archives and
Records Administration Act, 44
U.S.C.Chap. 21, the Archivist of the
United States is responsible for records
management in the Federal
Government, including the issuance of
regulations and guidance for records
retention and disposition. The
Archivist, working in conjunction with
the agencies” Records Management
Officers, also is responsible for
identifying records that are appropriate
for transfer to the permanent Archives
of the United States and those that must
be processed in accordance with the
Presidential Records Act.

Strengthen Provisions Relating to the
Public’s Access to Advisory Committee
Records

Two commentiers suggested that the
final rule contain more explicit
guidance regarding the public’s access
to committee records under section
10(b) of the Act. In particular, the
commenters recommended adding
language describing the circumstances
under which records may be withheld
pursuant to the Freedom of Information
Act (FOIA), as amended, 5 U.8.C. 552.

GSA believes that timely access to
advisory committee records is an
important element of the public access
provisions of the Act and, therefore,
agrees with these suggestions. GSA
further believes that there are two
separate, but equally important issues
related to the availability of advisory
committee records under section 10(b)
of FACA: (1) The extent to which
records may be protected from
disclosure under FOIA; and (2) the
extent to which agencies may require
that requests for non-exempt records be
processed under the request and review
process established by section 552(a)(3)
of FOIA.

Section 10(b) of the Act provides that:

Subject to section 552 of title 5, United
States Code, the records, reports, transcripts,
minutes, appendixes, working papers, drafts,
studies, agenda, or other documents which
were made available to or prepared for or by
each advisory committee shall be available
for public inspection and copying at a single
location in the offices of the advisory
committee or the agency to which the
advisory committee reports until the advisory
committee ceases to exist.

The purpose of section 10(b) of the
Act is to provide for the
contemporaneous availability of
advisory committee records that, when
taken in conjunction with the ability to
attend advisory committee meetings,
ensures that interested parties have a
meaningful opportunity to comprehend
fully the work undertaken by the
advisory committee. Records covered by
the exemptions set forth in section
552(b) of FOIA generally may be
withheld. However, it should be noted
that FOIA Exemption 5 generally cannot
be used to withhold documents
reflecting an advisory committee’s
internal deliberations.

An opinien of the Office of Legal
Counsel, U.S. Department of Justice, 12
Op. O.L.C. 73, April 29, 1988, entitled
“Disclosure of Advisory Committee
Deliberative Materials,” concludes that
FOIA Exemption 5 “is not generally
applicable to materials prepared by or
for an advisory committee, but that it
does extend to protect privileged
documents delivered from the agency to
an advisory committee.” The opinion
further states that:

This construction gives meaning to
exemption 5 without vitiating Congress’
enumeration of deliberative documents such
as working papers and drafts as subject to
disclosure. It is also supported by a close
reading of exemption 5 itself. Because by its
terms exemption 5 protects only inter-agency
and intra-agency documents and because an
advisory committee is not an agency,
documents do not receive the protection of
exemption 5 by virtue of the fact that they
are prepared by an advisory committee. On
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the other hand, documents prepared by an
agency do not lose the protection of
exemption 5 by virtue of the fact that they
are delivered to an advisory committee.

In determining whether or not such
records fall within these narrow
exclusions, the OLC opinion provides
that consideration should be given to
determining whether or not section
10(b) of FACA is applicable in the first
instance. As noted in the OLC opinion:

Section 10(b) itself applies only to
materials made available to or prepared for
or by an advisory committee established by
statute or reorganization plan or established
or utilized by the President or an agency. 5
U.S.C. app. I, 3(2), 10(b). Accordingly, in
determining whether a document is to be
disclosed the first issue is not whether it is
subject to an exemption under 5 U.S.C. 552
but whether it meets this threshold
definition.

In explaining this threshold
determination of whether particular
records are subject to the section 10(b)
disclosure requirement, the OLC
opinion states that:

The courts and this Office have construed
the concept of advisory committees
established or utilized by the President or an
agency to preclude section 10(b)’s
application to the work prepared by a staff
member of an advisory committee or a
staffing entity within an advisory committee,
such as an independent task force limited to
gathering information, or a subcommittee of
the advisory committee that is not itself
established or utilized by the President or
agency, so long as the material was not used
by the committee as a whole.

Although advisory committee records
may be withheld under the provisions

of FOIA if there is a reasonable
expectation that the records sought fall
within the exemptions contained in
section 552(b) of FOIA, agencies may
not require members of the public or
other interested parties to file requests
for non-exempt advisory committee
records under the request and review
process established by section 552(a)(3)
of FOIA.

In Food Chemical News v.
Department of Health and Human
Services, 980 F.2d 1468, 299 U.S. App.
DC 25, the appeals court held that:

Under section 10(b) of FACA an agency is
generally obligated to make available for
public inspection and copying all materials
that were made available to or prepared for
or by an advisory committee. Except with
respect to those materials that the agency
reasonably claims to be exempt from
disclosure pursuant to FOIA, a member of the
public need not request disclosure in order
for FACA 10(b) materials to be made
available. Thus, whenever practicable, all
10(b) materials must be available for public
inspection and copying before or on the date
of the advisory committee meeting to which
they apply.

Accordingly, GSA included language
within § 102-3.170 of the final rule
describing the policy to be followed in
implementing section 10(b) of the Act,
and included additional guidance in
Appendix A to Subpart D concerning
the applicability of FOIA to records
covered by section 10(b) of FACA.

Improve the Organization of the Final
Rule

During the course of evaluating
comments received from all sources,

GSA conducted a review of the
proposed rule’s general organization
and structure for the purpose of
achieving greater clarity and
consistency in presentation. This effort
led to a number of changes, such as
redesignating the “Key Points and
Principles” sections following each
subpart as appendices. Other changes
were made throughout the final rule to
improve alignment between section
headings and the material that follows.
Similar changes were made within the
appendices in order to improve the
linkage between the examples or
questions and the corresponding
guidance.

In addition, GSA reorganized the final
rule to redesignate subpart B as subpart
E to improve the flow of information
distinguishing Federal advisory
committees subject to the Act from
those committees created by the
National Academy of Sciences (NAS) or
the National Academy of Public
Administration (NAPA) which, if not
utilized by the executive branch, are not
subject to the Act’s provisions. Section
numbers previously assigned in the
proposed rule affected by the
redesignation of subpart B as subpart E,
subpart C as subpart B, subpart D as
subpart C, and subpart E as subpart D
have been changed accordingly.

C. Technical and Procedural Comments

The final rule incorporates several
technical and procedural
recommendations made by a range of
commenters, particularly in the
following sections or appendices:

Section/Appendix

Modification

102-3.60 ..o

Specific procedures for consulting with the Secretariat have been eliminated. GSA will issue separate guid-
ance to agencies covering the administration of the consultation requirement.

Appendix A to SubpartB ................

Addition of guidance relating to the achievement of “balanced” advisory committee membership.

Appendix A to SubpartB ................

Addition of guidance covering the legal duration of the charter of an advisory commitiee required by statute
where Congress authorizes the advisory committee for a period exceeding two years.

Appendix A to Subpart C ................

Addition of guidance addressing the designation of an alternate Designated Federal Officer (DFO).

102-3130 i All references to compensation limits imposed by the Act have been updated, and references to alternative
similar agency compensation systems other than the General Schedule have been included.
102-3130 All references to the word, “handicapped,” have been replaced with the phrase, "with disabilities.”

Appendix A to SubpartD ................

Addition of guidance regarding activities that are not subject o the notice and open meeting requirements
of the Act.

102-3.165

The requirement for the completion of advisory committee meeting minutes now requires the DFO to en-
sure certification within the time limit specified.

D. Consultation With Other Federal
Agencies

Pursuant to section 7(d) of the Act,
the guidelines contained in this final

rule with respect to uniform fair rates of
compensation for comparable services

of members and staff of, and experts and
consultants to advisory committees have

been established after consultation with
the U.S. Office of Personnel
Management (OPM).
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Although not required by the Act, the
guidelines contained in this final rule
that refer to the applicability of conflict
of interest statutes and other Federal
ethics rules to advisory committee
members have been established after
consultation with the U.S. Office of
Government Ethics (OGE).

Although not required by the Act, the
guidelines contained in this final rule
that relate to the management of
advisory committee records have been
established after consultation with the
National Archives and Records
Administration (NARA).

E. Executive Order 12866

GSA has determined that this final
rule is a significant rule for the purposes
of Executive Order 12866 of September
30, 1993.

F. Regulatory Flexibility Act

GSA has determined that this final
rule will not have a significant
economic impact on a substantial
number of small entities (including
small businesses, small organizational
units, and small governmental
jurisdictions) within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. The rule does not impact small
entities and applies only to Federal
officers and agencies.

G. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this final rule does
not contain any information collection
requirements that require the approval
of the Office of Management and Budget
(OMB) under 44 U.S.C. 3501, et seq.

H. Small Business Regulatory
Enforcement Fairness Act

This final rule is being submitted for
Congressional review as prescribed
under 5 U.S.C. 801.

List of Subjects in 41 CFR Parts 101-6
and 102-3

Advisory committees, Government
property management.

Dated: July 5, 2001.
Stephen A. Perry,
Administrator of General Services.

For the reasons set forth in the
preamble, GSA amends 41 CFR chapters
101 and 102 as follows:

CHAPTER 101—[AMENDED]

PART 101-6—MISCELLANEOUS
REGULATIONS

1. Subpart 101-6.10 is revised to read
as follows:

Subpart 101-6.10—Federal Advisory
Committee Management

Authority: Sec. 205(c), 63 Stat. 390 (40
U.S.C. 486(c)); sec. 7, 5 U.S.C., App.; and
E.O. 12024, 3 CFR, 1977 Comp., p. 158.

§101-6.1001 Cross-reference to the
Federal Management Regulation (FMR) (41
CFR chapter 102, parts 102-1 through 102-
220).

For Federal advisory committee
management information previously
contained in this subpart, see FMR part
102-3 (41 CFR part 102-3).

CHAPTER 102—[AMENDED]

2. Part 102-3 is added to subchapter
A of chapter 102 to read as follows:

PART 102-3—FEDERAL ADVISORY
COMMITTEE MANAGEMENT

Subpart A—What Policies Apply To
Advisory Committees Established Within
the Executive Branch?

Sec.

102-3.5 What does this subpart cover and
how does it apply?

102-3.10 What is the purpose of the Federal
Advisory Committee Act?

102-3.15 Who are the intended users of this
part?

102-3.20 How does this part meet the needs
of its audience?

102-3.25 What definitions apply to this
part?

102-3.30 What policies govern the use of
advisory committees?

102-3.35 What policies govern the use of
subcommittees?

102-3.40 What types of committees or
groups are not covered by the Act and
this part?

Appendix A to Subpart A of Part 102—-3—Key
Points and Principles

Subpart B—How Are Advisory Committees
Established, Renewed, Reestablished, and
Terminated?

102-3.45 What does this subpart cover and
how does it apply?

102-3.50 What are the authorities for
establishing advisory committees?

102-3.55 What rules apply to the duration
of an advisory committee?

102-3.60 What procedures are required to
establish, renew, or reestablish a
discretionary advisory committee?

102-3.65 What are the public notification
requirements for discretionary advisory
committees?

102-3.70 What are the charter filing
requirements?

102-3.75 What information must be
included in the charter of an advisory
committee?

102-3.80 How are minor charter
amendments accomplished?

102-3.85 How are major charter
amendments accomplished?

Appendix A to Subpart B of Part 102-3—Key
Points and Principles

Subpart C—How Are Advisory Committees

Managed?

102-3.90 What does this subpart cover and
how does it apply?

102-3.95 What principles apply to the
management of advisory committees?
102-3.100 What are the responsibilities and

functions of GSA?

102-3.105 What are the responsibilities of
an agency head?

102-3.110 What are the responsibilities of a
chairperson of an independent
Presidential advisory committee?

102-3.115 What are the responsibilities and
functions of an agency Committee
Management Officer (CMQ)?

102-3.120 What are the responsibilities and
functions of a Designated Federal Officer
(DFO)?

102-3.125 How should agencies consider
the roles of advisory committee members
and staff?

102-3.130 What policies apply to the
appointment, and compensation or
reimbursement of advisory committee
members, staff, and experts and
consultants?

Appendix A to Subpart C of Part 102-3—Key
Points and Principles

Subpart D—Advisory Committee Meeting

and Recordkeeping Procedures

102-3.135 What does this subpart cover
and how does it apply?

102-3.140 What policies apply to advisory
committee meetings?

102-3.145 What policies apply to
subcommittee meetings?

102-3.150 How are advisory committee
meetings announced to the public?

102-3.155 How are advisory committee
meetings closed to the public?

102-3.160 What activities of an advisory
committee are not subject to the notice
and open meeting requirements of the
Act?

102-3.165 How are advisory committee
meetings documented?

102-3.170 How does an interested party
obtain access to advisory committee
records?

102-3.175 What are the reporting and
record keeping requirements for an
advisory committee?

Appendix A to Subpart D of Part 102-3—Key
Points and Principles

Subpart E—How Does This Subpart Apply
to Advice or Recommendations Provided to
Agencies by the National Academy of
Sciences or the National Academy of Public
Administration?

102-3.180 What does this subpart cover
and how does it apply?

102-3.185 What does this subpart require
agencies to do?

Appendix A to Subpart E of Part 102-3—Key
Points and Principles

Authority: Sec. 205(c), 63 Stat. 390 (40
U.S.C. 486(c)); sec. 7, 5 U.S.C., App.; and
E.O. 12024, 3 CFR, 1977 Comp., p. 158.
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Subpart A—What Policies Apply to
Advisory Committees Established
Within the Executive Branch?

§102-3.5 What does this subpart cover
and how does it apply?

This subpart provides the policy
framework that must be used by agency
heads in applying the Federal Advisory
Committee Act (FACA), as amended (or
“the Act”), 5 U.S.C., App., to advisory
committees they establish and operate.
In addition to listing key definitions
underlying the interpretation of the Act,
this subpart establishes the scope and
applicability of the Act, and outlines
specific exclusions from its coverage.

§102-3.10 What is the purpose of the
Federal Advisory Committee Act?

FACA governs the establishment,
operation, and termination of advisory
committees within the executive branch
of the Federal Government. The Act
defines what constitutes a Federal
advisory committee and provides
general procedures for the executive
branch to follow for the operation of
these advisory committees. In addition,
the Act is designed to assure that the
Congress and the public are kept
informed with respect to the number,
purpose, membership, activities, and
cost of advisory committees.

§102-3.15 Who are the intended users of
this part?

(a) The primary users of this Federal
Advisory Committee Management part
are:

(1) Executive branch officials and
others outside Government currently
involved with an established advisory
committee;

(2) Executive branch officials who
seek to establish or utilize an advisory
committee;

(3) Executive branch officials and
others outside Government who have
decided to pursue, or who are already
engaged in, a form of public
involvement or consultation and want
to avoid inadvertently violating the Act;
and

(4) Field personnel of Federal
agencies who are increasingly involved
with the public as part of their efforts to
increase collaboration and improve
customer service.

(b) Other types of end-users of this
part include individuals and
organizations outside of the executive
branch who seek to understand and
interpret the Act, or are seeking
additional guidance.

§102-3.20 How does this part meet the
needs of its audience?

This Federal Advisory Committee
Management part meets the general and

specific needs of its audience by
addressing the following issues and
related topics:

(a) Scope and applicability. This part
provides guidance on the threshold
issue of what constitutes an advisory
committee and clarifies the limits of
coverage by the Act for the benefit of the
intended users of this part.

(b) Policies and guidelines. This part
defines the policies, establishes
minimum requirements, and provides
guidance to Federal officers and
agencies for the establishment,
operation, administration, and duration
of advisory committees subject to the
Act. This includes reporting
requirements that keep Congress and the
public informed of the number,
purpose, membership, activities,
benefits, and costs of these advisory
committees. These requirements form
the basis for implementing the Act at
both the agency and Governmentwide
levels.

(c) Examples and principles. This part
provides summary-level key points and
principles at the end of each subpart
that provide more clarification on the
role of Federal advisory committees in
the larger context of public involvement
in Federal decisions and activities. This
includes a discussion of the
applicability of the Act to different
decisionmaking scenarios.

§102-3.25 What definitions apply to this
part?

The following definitions apply to
this Federal Advisory Committee
Management part:

Act means the Federal Advisory
Committee Act, as amended, 5 U.S.C.,
App.

Administrator means the
Administrator of General Services.

Advisory committee subject to the
Act, except as specifically exempted by
the Act or by other statutes, or as not
covered by this part, means any
committee, board, commission, council,
conference, panel, task force, or other
similar group, which is established by
statute, or established or utilized by the
President or by an agency official, for
the purpose of obtaining advice or
recommendations for the President or
on issues or policies within the scope of
an agency official’s responsibilities.

Agency has the same meaning as in 5
U.S.C. 551(1).

Committee Management Officer
{“CMQO”"), means the individual
designated by the agency head to
implement the provisions of section 8(b}
of the Act and any delegated
responsibilities of the agency head
under the Act.

Committee Management Secretariat
{“Secretariat’’), means the organization
established pursuant to section 7(a) of
the Act, which is responsible for all
matters relating to advisory committees,
and carries out the responsibilities of
the Administrator under the Act and
Executive Order 12024 (3 CFR, 1977
Comp., p. 158).

Committee meeting means any
gathering of advisory committee
members (whether in person or through
electronic means) held with the
approval of an agency for the purpose of
deliberating on the substantive matters
upon which the advisory committee
provides advice or recommendations.

Committee member means an
individual who serves by appointment
or invitation on an advisory committee
or subcommittee.

Committee staff means any Federal
employee, private individual, or other
party (whether under contract or not)
who is not a committee member, and
who serves in a support capacity to an
advisory committee or subcommittee.

Designated Federal Officer {“"DFO"),
means an individual designated by the
agency head, for each advisory
committee for which the agency head is
responsible, to implement the
provisions of sections 10(e) and (f) of
the Act and any advisory committee
procedures of the agency under the
control and supervision of the CMO.

Discretionary advisory committee
means any advisory committee that is
established under the authority of an
agency head or authorized by statute.
An advisory committee referenced in
general (non-specific) authorizing
language or Congressional committee
report language is discretionary, and its
establishment or termination is within
the legal discretion of an agency head.

Independent Presidential advisory
committee means any Presidential
advisory committee not assigned by the
Congress in law, or by President or the
President’s delegate, to an agency for
administrative and other support.

Non-discretionary advisory committee
means any advisory committee either
required by statute or by Presidential
directive. A non-discretionary advisory
committee required by statute generally
is identified specifically in a statute by
name, purpose, or functions, and its
establishment or termination is beyond
the legal discretion of an agency head.

Presidential advisory committee
means any advisory committee
authorized by the Congress or directed
by the President to advise the President.

Subcommittee means a group,
generally not subject to the Act, that
reports to an advisory committee and
not directly to a Federal officer or
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agency, whether or not its members are
drawn in whole or in part from the
parent advisory committee.

Utilized for the purposes of the Act,
does not have its ordinary meaning. A
committee that is not established by the
Federal Government is utilized within
the meaning of the Act when the
President or a Federal office or agency
exercises actual management or control
over its operation.

§102-3.30 What policies govern the use of
advisory committees?

The policies to be followed by Federal
departments and agencies in
establishing and operating advisory
committees consistent with the Act are
as follows:

(a) Determination of need in the
public interest. A discretionary advisory
committee may be established only
when it is essential to the conduct of
agency business and when the
information to be obtained is not
already available through another
advisory committee or source within the
Federal Government. Reasons for
deciding that an advisory committee is
needed may include whether:

(1) Advisory committee deliberations
will result in the creation or elimination
of (or change in) regulations, policies, or
guidelines affecting agency business;

(2) The advisory committee will make
recommendations resulting in
significant improvements in service or
reductions in cost; or

(3) The advisory committee’s
recommendations will provide an
important additional perspective or
viewpoint affecting agency operations.

(b) Termination. An advisory
committee must be terminated when:

(1) The stated objectives of the
committee have been accomplished;

(2) The subject matter or work of the
committee has become obsolete by the
passing of time or the assumption of the
committee’s functions by another entity;

(3) The agency determines that the
cost of operation is excessive in relation
to the benefits accruing to the Federal
Government;

(4) In the case of a discretionary
advisory committee, upon the
expiration of a period not to exceed two
years, unless renewed;

(5) In the case of a non-discretionary
advisory committee required by
Presidential directive, upon the
expiration of a period not to exceed two
years, unless renewed by authority of
the President; or

(6) In the case of a non-discretionary
advisory committee required by statute,
upon the expiration of the time
explicitly specified in the statute, or
implied by operation of the statute.

(c) Balanced membership. An
advisory committee must be fairly
balanced in its membership in terms of
the points of view represented and the
functions to be performed.

(d) Open meetings. Advisory
committee meetings must be open to the
public except where a closed or
partially-closed meeting has been
determined proper and consistent with
the exemption(s) of the Government in
the Sunshine Act, 5 U.S.C. 552b(c), as
the basis for closure.

(e) Advisory functions only. The
function of advisory committees is
advisory only, unless specifically
provided by statute or Presidential
directive.

§102-3.35 What policies govern the use of
subcommittees?

(a) In general, the requirements of the
Act and the policies of this Federal
Advisory Committee Management part
do not apply to subcommittees of
advisory committees that report to a
parent advisory committee and not
directly to a Federal officer or agency.
However, this section does not preclude
an agency from applying any provision
of the Act and this part to any
subcommittee of an advisory committee
in any particular instance.

(b) The creation and operation of
subcommittees must be approved by the
agency establishing the parent advisory
committee.

§102-3.40 What types of committees or
groups are not covered by the Act and this
part?

The following are examples of
committees or groups that are not
covered by the Act or this Federal
Advisory Committee Management part:

(a) Committees created by the
National Academy of Sciences (NAS) or
the National Academy of Public
Administration (NAPA). Any committee
created by NAS or NAPA in accordance
with section 15 of the Act, except as
otherwise covered by subpart E of this

art;
P (b) Advisory committees of the Central
Intelligence Agency and the Federal
Reserve System. Any advisory
committee established or utilized by the
Central Intelligence Agency or the
Federal Reserve System;

(c) Committees exempted by statute.
Any committee specifically exempted
from the Act by law;

(d) Committees not actually managed
or controlled by the executive branch.
Any committee or group created by non-
Federal entities (such as a contractor or
private organization), provided that
these committees or groups are not
actually managed or controlled by the
executive branch;

(e) Groups assembled to provide
individual advice. Any group that meets
with a Federal official(s), including a
public meeting, where advice is sought
from the attendees on an individual
basis and not from the group as a whole;

(f) Groups assembled to exchange
facts or information. Any group that
meets with a Federal official(s] for the
purpose of exchanging facts or
information;

(g) Intergovernmental committees.
Any committee composed wholly of
full-time or permanent part-time officers
or employees of the Federal Government
and elected officers of State, local and
tribal governments (or their designated
employees with authority to act on their
behalf), acting in their official
capacities. However, the purpose of
such a committee must be solely to
exchange views, information, or advice
relating to the management or
implementation of Federal programs
established pursuant to statute, that
explicitly or inherently share
intergovernmental responsibilities or
administration (see guidelines issued by
the Office of Management and Budget
(OMB) on section 204(b) of the
Unfunded Mandates Reform Act of
1995, 2 U.8.C. 1534(b), OMB
Memorandum M-95-20, dated
September 21, 1995, available from the
Committee Management Secretariat
(MC]}, General Services Administration,
1800 F Street, NW., Washington, DC
20405-0002);

(h} Intragovernmental committees.
Any committee composed wholly of
full-time or permanent part-time officers
or employees of the Federal
Government;

(i) Local civic groups. Any local civic
group whose primary function is that of
rendering a public service with respect
to a Federal program;

(j) Groups established to advise State
or local officials. Any State or local
committee, council, board, commission,
or similar group established to advise or
make recommendations to State or local
officials or agencies; and

(k) Operational committees. Any
committee established to perform
primarily operational as opposed te
advisory functions. Operational
functions are those specifically
authorized by statute or Presidential
directive, such as making or
implementing Government decisions or
policy. A committee designated
operational may be covered by the Act
if it becomes primarily advisory in
nature. It is the responsibility of the
administering agency to determine
whether a committee is primarily
operational. If so, it does not fall under
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the requirements of the Act and this

part.

Appendix A to Subpart A of Part 102-

3—Key Points and Principles

This appendix provides additional
guidance in the form of answers to frequently

APPENDIX A TO SUBPART A

asked questions and identifies key points and
principles that may be applied to situations
not covered elsewhere in this subpart. The
guidance follows:

Key points and principles Section(s) Question(s) Guidance
I. FACA applies to advisory 102-3.25, 102-3.40(d), 102- | 1. A local citizens group A. The answer to questions 1, 2, and 3 is
committees that are either 3.40(f) wants to meet with a Fed- yes, if the agency does not either “estab-
“established” or “utilized” eral official(s) to help im- lish” or “utilize” (exercise “actual man-
by an agency. prove the condition of a agement or control” over) the group. (i)
forest’s trails and quality of Although there is no precise legal defini-
concessions. May the Gov- tion of “actual management or control,”
ernment meet with the the following factors may be used by an
group without chartering agency to determine whether or not a
the group under the Act? group is “utilized” within the meaning of
2. May an agency official at- the Act: (a) Does the agency manage or
tend meetings of external control the group’s membership or other-
groups where advice may wise determine its composition? (b) Does
be offered to the Govern- the agency manage or control the group’s
ment during the course of agenda? (c) Does the agency fund the
discussions? group’s activities? (i) Answering “yes’ to
3. May an agency official any or all of questions 1, 2, or 3 does not
participate in meetings of automatically mean the group is “utilized”
groups or organizations as within the meaning of the Act. However,
a member without char- an agency may need to reconsider the
tering the group under the status of the group under the Act if the
Act? relationship in question essentially is in-
4. Is the Act applicable to distinguishable from an advisory com-
meetings between agency mittee established by the agency.
officials and their contrac- B. The answer to question 4 is no. Agen-
tors, licensees, or other cies often meet with contractors and li-
“private sector program censees, individually and as a group, fo
partners?” discuss specific matters involving a con-
fract’s solicitation, issuance, and imple-
mentation, or an agency’s efforts to en-
sure compliance with its regulations. Such
interactions are not subject o the Act be-
cause these groups are not “established”
or “utilized” for the purpose of obtaining
advice or recommendations.
ll. The development of con- 102-3.25, 102-3.40(d), 102- | 1.If during a public meeting | A. No, the public meeting need not be
sensus among all or some 3.40(f) of the “town hall” type stopped. (i) A group must either be “es-

of the attendees at a public
meeting or similar forum
does not automatically in-
voke FACA.

called by an agenocy, it ap-
pears that the audience is
achieving consensus, or a
common point of view, is
this an indication that the
meeting is subject to the
Act and must be stopped?

tablished” or “utilized” by the executive
branch in order for the Act to apply. (i)
Public meetings represent a chance for
individuals to voice their opinions and/or
share information. In that sense, agencies
do not either “establish” the assemblage
of individuals as an advisory commiitee or
“utilize” the attendees as an advisory
committee because there are no ele-
ments of either “management” or “con-
trol” present or intended.
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APPENDIX A TO SUBPART A—Continued

Key points and principles Section(s) Question(s) Guidance
HI. Meetings between a Fed- 102-3.40(e) 1. May an agency official A. The answer to questions 1 and 2 is yes.
eral official(s) and a collec- meet with a number of per- The Act applies only where a group is es-
tion of individuals where ad- sons collectively to obtain tablished or utilized to provide advice or
vice is sought from the their individual views with- recommendations “as a group.” (i) A
attendees on an individual out violating the Act? mere assemblage or collection of individ-
basis are not subject to the 2. Does the concept of an uals where the attendees are providing
Act. “individual” apply only to individual advice is not acting "as a
“natural persons?” group” under the Act. (ii) In this respect,
“individual” is not limited to “natural per-
sons.” Where the group consists of rep-
resentatives of various existing organiza-
tions, each representative individually
may provide advice on behalf of that per-
son's organization without violating the
Act, if those organizations themselves are
not “managed or controlled” by the agen-

cy.

V. Meetings between Federal, | 102-3.40(g) 1. Is the exclusion from the A. Yes. The scope of activities covered by

State, local, and tribal elect-
ed officials are not subject
o the Act.

Act covering elected offi-
cials of State, local, and
tribal governments acting
in their official capacities
also applicable to associa-
tions of State officials?

the exclusion from the Act for intergovern-
mental activities should be construed
broadly to facilitateFederal/State/local/trib-
al discussions on shared intergovern-
mental program responsibilities or admin-
istration. Pursuant to a Presidential dele-
gation, the Office of Management and
Budget (OMB) issued guidelines for this
exemption, authorized by section 204(b)
of the Unfunded Mandates Reform Act of
1995, 2U.8.C. 1534(b). (See OMB Memo-
randum M-95-20, dated September 21,
1995, published at 60 FR 50851 (Sep-
tember 29, 1995), and which is available
from the Committee Management Secre-
tariat (MC), General Services Administra-
tion, 1800 F Street, NW, Washington, DC
20405-0002).

V. Advisory committees estab-
lished under the Act may
perform advisory functions
only, unless authorized to
perform “operational” duties
by the Congress or by Pres-
idential directive.

102-3.30(e), 102-3.40(k)

1. Are “operational commit-
tees” subject to the Act,
even if they may engage in
some advisory activities?

A. No, so long as the operational functions

performed by the committee constitute
the “primary” mission of the committee.
Only committees established or utilized by
the executive branch in the interest of ob-
taining advice or recommendations are
subject to the Act. However, without spe-
cific authorization by the Congress or di-
rection by the President, Federal func-
tions (decisionmaking or operations) can-
not be delegated to, or assumed by, non-
Federal individuals or entities.
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APPENDIX A TO SUBPART A—Continued

Key points and principles

Section(s)

Question(s)

Guidance

VI. Committees authorized by
the Congress in law or by
Presidential directive to per-
form primarily “operational”
functions are not subject to
the Act.

102-3.40(k)

1. What characteristics are
common to “operational
committees?”

2. A committee created by
the Congress by statute is
responsible, for example,
for developing plans and
events to commemorate

to the enjoyment of the

Nation’s parks. Part of the
committee’s role includes
providing advice to certain
Federal agencies as may

these events. Is this com-
mittee subject to FACA?

the contributions of wildlife

be necessary to coordinate

A. In answer to question 1, non-advisory, or
“operational” committees generally have
the following characteristics: (i) Specific
functions and/or authorities provided by
the Congress in law or by Presidential di-
rective; (ii) The ability to make and imple-
ment traditionally Governmental deci-
sions; and (iii) The authority to perform
specific tasks to implement a Federal pro-
gram.

B. Agencies are responsible for determining
whether or not a committee primarily pro-
vides advice or recommendations and is,
therefore, subject to the Act, or is pri-
marily “operational” and not covered by
FACA.

C. The answer to question 2 is no. The
committee is not subject to the Act be-
cause: (i) Its functions are to plan and im-
plement specific tasks; (i) The committee
has been granted the express authority
by the Congress to perform its statutorily
required functions; and (iii) Its incidental
role of providing advice to other Federal
agencies is secondary to its primarily
operational role of planning and imple-
menting specific tasks and performing
statutory functions.

Subpart B—How Are Advisory
Committees Established, Renewed,
Reestablished, and Terminated?

§102-3.45 What does this subpart cover
and how does it apply?

Requirements for establishing and
terminating advisory committees vary
depending on the establishing entity
and the source of authority for the
advisory committee. This subpart covers
the procedures associated with the
establishment, renewal,
reestablishment, and termination of
advisory committees. These procedures
include consulting with the Secretariat,
preparing and filing an advisory
committee charter, publishing notice in
the Federal Register, and amending an
advisory committee charter.

§102-3.50 What are the authorities for
establishing advisory committees?

FACA identifies four sources of
authority for establishing an advisory
committee:

{a) Required by statute. By law where
the Congress establishes an advisory
committee, or specifically directs the
President or an agency to establish it
(non-discretionary);

(b) Presidential authority. By
Executive order of the President or other
Presidential directive (non-
discretionaryy);

(c) Authorized by statute. By law
where the Congress authorizes, but does

not direct the President or an agency to
establish it (discretionary); or

(d) Agency authority. By an agency
under general authority in title 5 of the
United States Code or under other
general agency-authorizing statutes
(discretionary).

§102-3.55 What rules apply to the
duration of an advisory committee?

(a) An advisory committee
automatically terminates two years after
its date of establishment unless:

(1) The statutory authority used to
establish the advisory committee
provides a different duration;

(2) The President or agency head
determines that the advisory committee
has fulfilled the purpose for which it
was established and terminates the
advisory committee earlier;

(3) The President or agency head
determines that the advisory committee
is no longer carrying out the purpose for
which it was established and terminates
the advisory committee earlier; or

{(4) The President or agency head
renews the committee not later than two
years after its date of establishment in
accordance with §102-3.60. If an
advisory committee needed by the
President or an agency terminates
because it was not renewed in a timely
manner, or if the advisory committee
has been terminated under the
provisions of § 102-3.30(b), it can be

reestablished in accordance with §102—
3.60.

(b) When an advisory committee
terminates, the agency shall notify the
Secretariat of the effective date of the
termination.

§102-3.60 What procedures are required
to establish, renew, or reestablish a
discretionary advisory committee?

(a) Consult with the Secretariat.
Before establishing, renewing, or
reestablishing a discretionary advisory
committee and filing the charter as
addressed later in § 102-3.70, the
agency head must consult with the
Secretariat. As part of this consultation,
agency heads are encouraged to engage
in constructive dialogue with the
Secretariat. With a full understanding of
the background and purpese behind the
proposed advisory committee, the
Secretariat may share its knowledge and
experience with the agency on how best
to make use of the proposed advisory
committee, suggest alternate methods of
attaining its purpose that the agency
may wish to consider, or inform the
agency of a pre-existing advisory
committee performing similar functions.

(b) Include required information in
the consultation. Consultations covering
the establishment, renewal, and
reestablishment of advisory committees
must, as a minimum, contain the
following information:
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(1) Explanation of need. An
explanation stating why the advisory
committee is essential to the conduct of
agency business and in the public
interest;

(2) Lack of duplication of resources.
An explanation stating why the advisory
committee’s functions cannot be
performed by the agency, another
existing committee, or other means such
as a public hearing; and

(3) Fairly balanced membership. A
description of the agency’s plan to attain
fairly balanced membership. The plan
will ensure that, in the selection of
members for the advisory committee,
the agency will consider a cross-section
of those directly affected, interested,
and qualified, as appropriate to the
nature and functions of the advisory
committee. Advisory committees
requiring technical expertise should
include persons with demonstrated
professional or personal qualifications
and experience relevant to the functions
and tasks to be performed.

§102-3.65 What are the public notification
requirements for discretionary advisory
committees?

A notice to the public in the Federal
Register is required when a
discretionary advisory committee is
established, renewed, or reestablished.

(a) Procedure. Upon receiving notice
from the Secretariat that its review is
complete in accordance with § 102—
3.60(a), the agency must publish a
notice in the Federal Register
announcing that the advisory committee
is being established, renewed, or
reestablished. For the establishment of a
new advisory committee, the notice also
must describe the nature and purpose of
the advisory committee and affirm that
the advisory committee is necessary and
in the public interest.

(b) Time required for notices. Notices
of establishment and reestablishment of
advisory committees must appear at
least 15 calendar days before the charter
is filed, except that the Secretariat may
approve less than 15 calendar days
when requested by the agency for good
cause. This requirement for advance
notice does not apply to advisory
committee renewals, notices of which
may be published concurrently with the
filing of the charter.

§102-3.70 What are the charter filing
requirements?

No advisory committee may meet or
take any action until a charter has been
filed by the Committee Management
Officer (CMO) designated in accordance
with section 8(b) of the Act, or by
another agency official designated by
the agency head.

(a) Requirement for discretionary
advisory committees. To establish,
renew, or reestablish a discretionary
advisory committee, a charter must be
filed with:

(1) The agency head;

(2) The standing committees of the
Senate and the House of Representatives
having legislative jurisdiction of the
agency, the date of filing with which
constitutes the official date of
establishment for the advisory
committee;

(3) The Library of Congress, Anglo-
American Acquisitions Division,
Government Documents Section,
Federal Advisory Committee Desk, 101
Independence Avenue, SE.,
Washington, DC 20540-4172; and

(4) The Secretariat, indicating the date
the charter was filed in accordance with
paragraph (a}(2) of this section.

{(b) Requirement for non-discretionary
advisory committees. Charter filing
requirements for non-discretionary
advisory committees are the same as
those in paragraph (a) of this section,
except the date of establishment for a
Presidential advisory committee is the
date the charter is filed with the
Secretariat.

(c) Requirement for subcommittees
that report directly to the Government.
Subcommittees that report directly to a
Federal officer or agency must comply
with this subpart and include in a
charter the information required by
§102-3.75.

§102-3.75 What information must be
included in the charter of an advisory
committee?

(a) Purpose and contents of an
advisory committee charter. An
advisory committee charter is intended
to provide a description of an advisory
committee’s mission, goals, and
objectives. It also provides a basis for
evaluating an advisory committee’s
progress and effectiveness. The charter
must contain the following information:

(1) The advisory committee’s official
designation;

(2) The objectives and the scope of the
advisory committee’s activity;

(3) The period of time necessary to
carry out the advisory committee’s
purpose(s);

(4) The agency or Federal officer to
whom the advisory committee reports;

(5) The agency responsible for
providing the necessary support to the
advisory committee;

(8) A description of the duties for
which the advisory committee is
responsible and specification of the
authority for any non-advisory
functions;

(7) The estimated annual costs to
operate the advisory committee in
dollars and person years;

(8) The estimated number and
frequency of the advisory committee’s
meetings;

(9) The planned termination date, if
less than two years from the date of
establishment of the advisory
committee;

(10) The name of the President’s
delegate, agency, or organization
responsible for fulfilling the reporting
requirements of section 6(b) of the Act,
if appropriate; and

(11) The date the charter is filed in
accordance with § 102--3.70.

(b) The provisions of paragraphs (a){1)
through (11) of this section apply to all
subcommittees that report directly to a
Federal officer or agency.

§102-3.80 How are minor charter
amendments accomplished?

(a) Responsibility and Iimitation. The
agency head is responsible for amending
the charter of an advisory committee.
Amendments may be either minor or
major. The procedures for making
changes and filing amended charters
will depend upon the authority basis for
the advisory committee. Amending any
existing advisory committee charter
does not constitute renewal of the
advisory committee under § 102—3.60.

{(b) Procedures for minor
amendments. To make a minor
amendment to an advisory committee
charter, such as changing the name of
the advisory committee or modifying
the estimated number or frequency of
meetings, the following procedures
must be followed:

(1) Non-discretionary advisory
committees. The agency head must
ensure that any minor technical changes
made to current charters are consistent
with the relevant authority. When the
Congress by law, or the President by
Executive order, changes the
authorizing language that has been the
basis for establishing an advisory
committee, the agency head or the
chairperson of an independent
Presidential advisory committee must
amend those sections of the current
charter affected by the new statute or
Executive order, and file the amended
charter as specified in § 102-3.70.

(2) Discretionary advisory committees.
The charter of a discretionary advisory
committee may be amended when an
agency head determines that technical
provisions of a filed charter are
inaccurate, or specific provisions have
changed or become obsolete with the
passing of time, and that these
amendments will not alter the advisory
committee’s objectives and scope
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substantially. The agency must amend objectives and scope, duties, and

the charter language as necessary and estimated costs, are the same as in

file the amended charter as specified in ~ § 102-3.80, except that for discretionary
§102-3.70. advisory committees an agency must:

(a) Consult with the Secretariat on the

§102-3.85 How are major charter
amendments accomplished?

amended language, and explain the
purpose of the changes and why they

Procedures for making major are necessary; and
amendments to advisory committee (b) File the amended charter as
charters, such as substantial changes in specified in § 102-3.70.

APPENDIX A TO SUBPART B

Appendix A to Subpart B of Part 102-
3—Key Points and Principles

This appendix provides additional
guidance in the form of answers to frequently
asked questions and identifies key points and
principles that may be applied to situations
not covered elsewhere in this subpart. The
guidance follows:

Key points and principles Section(s)

Question(s)

Guidance

I. Agency heads must consult 102-3.60, 102-3.115 .............
with the Secretariat prior to
establishing a discretionary
advisory committee.

1. Can an agency head dele-
gate to the Committee
Management Officer (CMO)
responsibility for consulting
with the Secretariat regard-
ing the establishment, re-
newal, or reestablishment
of discretionary advisory
committees?

A. Yes. Many administrative functions per-
formed to implement the Act may be dele-
gated. However, those functions related to
approving the final establishment, renewal,
or reestablishment of discretionary advi-
sory committees are reserved for the
agency head. Each agency CMO should
assure that their internal processes for
managing advisory committees include ap-
propriate certifications by the agency
head.

. Agency heads are respon- 102-3.60(a), 102-3.105 ........
sible for complying with the
Act, including determining
which discretionary advisory
committees should be estab-
lished and renewed.

1. Who retains final authority
for establishing or renewing
a discretionary advisory
committee?

A. Although agency heads retain final au-
thority for establishing or renewing discre-
tionary advisory committees, these deci-
sions should be consistent with §102-
3.105(e) and reflect consultation with the
Secretariat under § 102-3.60(a).

HI. An advisory committee must | 102-3.30(c), 102-3.60(b)(3) ..
be fairly balanced in its mem-
bership in terms of the points
of view represented and the
functions to be performed.

1. What factors should be
considered in achieving a
“palanced” advisory com-
mittee membership?

A. The composition of an advisory commit-
tee’'s membership will depend upon sev-
eral factors, including: (i) The advisory
committee’s mission; (ii) The geographic,
ethnic, social, economic, or scientific im-
pact of the advisory commitiee’'s rec-
ommendations; (iii) The types of specific
perspectives required, for example, such
as those of consumers, technical experts,
the public at-large, academia, business, or
other sectors; (iv) The need to obtain di-
vergent points of view on the issues be-
fore the advisory committee; and (v) The
relevance of State, local, or tribal govern-
ments to the development of the advisory
committee’s recommendations.

V. Charters for advisory com- 102-3.70(b) oo
mittees required by statute
must be filed every two years
regardless of the duration pro-
vided in the statute.

—_

. If an advisory committee’s
duration exceeds two
years, must a charter be
filed with the Congress and
GSA every two years?

A. Yes. Section 14(b)(2) of the Act provides
that: Any advisory committee established
by an Act of Congress shall file a charter
upon the expiration of each successive
two-year period following the date of en-
actment of the Act establishing such advi-
sory committee.

Subpart C—How Are Advisory §102-3.86 What principles apply to the
Committees Managed? management of advisory committees?

) Agencies are encouraged to apply the
§102-3.90 What does this subpart cover  following principles to the management

and how does it apply? of their advisory committees:
This subpart outlines specific (a) Provide adequate support. Before
responsibilities and functions to be establishing an advisory committee,

carried out by the General Services

agencies should identify requirements

Administration (GSA), the agency head, and assure that adequate resources are

the Committee Management Officer
(CMOJ, and the Designated Federal
Officer (DFO) under the Act.

available to support anticipated
activities. Considerations related to
support include office space, necessary
supplies and equipment, Federal staff

support, and access to key
decisionmakers.

{(b) Focus on mission. Advisory
committee members and staff should be
fully aware of the advisory committee’s
mission, limitations, if any, on its
duties, and the agency’s goals and
objectives. In general, the more specific
an advisory committee’s tasks and the
more focused its activities are, the
higher the likelihood will be that the
advisory committee will fulfill its
mission.
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(¢c) Follow plans and procedures.
Advisory committee members and their
agency sponsors should work together
to assure that a plan and necessary
procedures covering implementation are
in place to support an advisory
committee’s mission. In particular,
agencies should be clear regarding what
functions an advisory committee can
perform legally and those that it cannot
perform.

(d) Practice openness. In addition to
achieving the minimum standards of
public access established by the Act and
this part, agencies should seek to be as
inclusive as possible. For example,
agencies may wish to explore the use of
the Internet to post advisory committee
information and seek broader input
from the public.

(e) Seek feedback. Agencies
continually should seek feedback from
advisory committee members and the
public regarding the effectiveness of the
advisory committee’s activities. At
regular intervals, agencies should
communicate to the members how their
advice has affected agency programs
and decisionmaking.

§102-3.100 What are the responsibilities
and functions of GSA?

(a) Under section 7 of the Act, the
General Services Administration (GSA)
prepares regulations on Federal
advisory committees to be prescribed by
the Administrator of General Services,
issues other administrative guidelines
and management controls for advisory
committees, and assists other agencies
in implementing and interpreting the
Act. Responsibility for these activities
has been delegated by the Administrator
to the GSA Committee Management
Secretariat.

(b) The Secretariat carries out its
responsibilities by:

(1) Conducting an annual
comprehensive review of
Governmentwide advisory committee
accomplishments, costs, benefits, and
other indicators to measure
performance;

(2) Developing and distributing
Governmentwide training regarding the
Act and related statutes and principles;

(3) Supporting the Interagency
Committee on Federal Advisory
Committee Management in its efforts to
improve compliance with the Act;

(4) Designing and maintaining a
Governmentwide shared Internet-based
system to facilitate collection and use of
information required by the Act;

{5) Identifying performance measures
that may be used to evaluate advisory
committee accomplishments; and

(6) Providing recommendations for
transmittal by the Administrator to the

Congress and the President regarding
proposals to improve accomplishment
of the objectives of the Act.

§102-3.105 What are the responsibilities
of an agency head?

The head of each agency that
establishes or utilizes one or more
advisory committees must:

{a) Comply with the Act and this
Federal Advisory Committee
Management part;

{(b) Issue administrative guidelines
and management controls that apply to
all of the agency’s advisory committees
subject to the Act;

(c) Designate a Committee
Management Officer (CMO});

(d} Provide a written determination
stating the reasons for closing any
advisory committee meeting to the
public, in whole or in part, in
accordance with the exemption(s) of the
Government in the Sunshine Act, 5
U.S.C. 552b(c), as the basis for closure;

{e) Review, at least annually, the need
to continue each existing advisory
committee, consistent with the public
interest and the purpose or functions of
each advisory committee;

(f) Determine that rates of
compensation for members (if they are
paid for their services) and staff of, and
experts and consultants to advisory
committees are justified and that levels
of agency support are adequate;

(g) Develop procedures to assure that
the advice or recommendations of
advisory committees will not be
inappropriately influenced by the
appointing authority or by any special
interest, but will instead be the result of
the advisory committee’s independent
judgment;

(h) Assure that the interests and
affiliations of advisory committee
members are reviewed for conformance
with applicable conflict of interest
statutes, regulations issued by the U.S.
Office of Government Ethics (OGE})
including any supplemental agency
requirements, and other Federal ethics
rules;

(i) Designate a Designated Federal
Officer (DFO]J for each advisory
committee and its subcommittees; and

(j) Provide the opportunity for
reasonable participation by the public in
advisory committee activities, subject to
§ 102-3.140 and the agency’s guidelines.

§102-3.110 What are the responsibilities
of a chairperson of an independent
Presidential advisory committee?

The chairperson of an independent
Presidential advisory committee must:

(a) Comply with the Act and this
Federal Advisory Committee
Management part;

(b} Consult with the Secretariat
concerning the designation of a
Committee Management Officer (CMO)
and Designated Federal Officer (DFO);
and

(c) Consult with the Secretariat in
advance regarding any proposal to close
any meeting in whole or in part.

§102-3.115 What are the responsibilities
and functions of an agency Committee
Management Officer (CMQ)?

In addition to implementing the
provisions of section 8(b) of the Act, the
CMO will carry out all responsibilities
delegated by the agency head. The CMO
also should ensure that sections 10({b),
12(a}), and 13 of the Act are
implemented by the agency to provide
for appropriate recordkeeping. Records
to be kept by the CMO include, but are
not limited to:

(a) Charter and membership
documentation. A set of filed charters
for each advisory committee and
membership lists for each advisory
committee and subcommittee;

(b) Annual comprehensive review.
Copies of the information provided as
the agency’s portion of the annual
comprehensive review of Federal
advisory committees, prepared
according to § 102—-3.175(b});

(c) Agency guidelines. Agency
guidelines maintained and updated on
committee management operations and
procedures; and

(d) Closed meeting determinations.
Agency determinations to close or
partially close advisory committee
meetings required by § 102—-3.105.

§102-3.120 What are the responsibilities
and functions of a Designated Federal
Officer (DFO)?

The agency head or, in the case of an
independent Presidential advisory
committee, the Secretariat, must
designate a Federal officer or employee
who must be either full-time or
permanent part-time, to be the DFO for
each advisory committee and its
subcommittees, who must:

(a) Approve or call the meeting of the
advisory committee or subcommittee;

(b) Approve the agenda, except that
this requirement does not apply to a
Presidential advisory committee;

(c) Attend the meetings;

(d) Adjourn any meeting when he or
she determines it to be in the public
interest; and

{e) Chair the meeting when so
directed by the agency head.

§102-3.125 How should agencies
consider the roles of advisory committee
members and staff?

FACA does not assign any specific
responsibilities to members of advisory

00715

ED_002389_00011925-00715



37742

Federal Register/Vol. 66, No. 139/ Thursday, July 19, 2001/Rules and Regulations

committees and staff, although both
perform critical roles in achieving the
goals and objectives assigned to
advisory committees. Agency heads,
Committee Management Officers
(CMOs), and Designated Federal
Officers (DFOs) should consider the
distinctions between these roles and
how they relate to each other in the
development of agency guidelines
implementing the Act and this Federal
Advisory Committee Management part.
In general, these guidelines should
reflect:

(a) Clear operating procedures. Clear
operating procedures should provide for
the conduct of advisory committee
meetings and other activities, and
specify the relationship among the
advisory committee members, the DFO,
and advisory committee or agency staff;

(b) Agency operating policies. In
addition to compliance with the Act,
advisory committee members and staff
may be required to adhere to additional
agency operating policies; and

(c) Other applicable statutes. Other
agency-specific statutes and regulations
may affect the agency’s advisory
committees directly or indirectly.
Agencies should ensure that advisory
committee members and staff
understand these requirements.

§102-3.130 What policies apply to the
appointment, and compensation or
reimbursement of advisory committee
members, staff, and experts and
consultants?

In developing guidelines to
implement the Act and this Federal
Advisory Committee Management part
at the agency level, agency heads must
address the following issues concerning
advisory committee member and staff
appointments, and considerations with
respect to uniform fair rates of
compensation for comparable services,
or expense reimbursement of members,
staff, and experts and consultants:

(a) Appointment and terms of
advisory committee members. Unless
otherwise provided by statute,
Presidential directive, or other
establishment authority, advisory
committee members serve at the
pleasure of the appointing or inviting
authority. Membership terms are at the
sole discretion of the appointing or
inviting authority.

{(b) Compensation guidelines. Each
agency head must establish uniform
compensation guidelines for members
and staff of, and experts and consultants
to an advisory committee.

(c) Compensation of advisory
committee members not required.
Nothing in this subpart requires an
agency head to provide compensation to

any member of an advisory committee,
unless otherwise required by a specific
statute.

(d) Compensation of advisory
committee members. When an agency
has authority to set pay administratively
for advisory committee members, it may
establish appropriate rates of pay
(including any applicable locality pay
authorized by the President’s Pay Agent
under 5 U.S.C. 5304(h)}, not to exceed
the rate for level IV of the Executive
Schedule under 5 U.S.C. 5315, unless a
higher rate expressly is allowed by
another statute. However, the agency
head personally must authorize a rate of
basic pay in excess of the maximum rate
of basic pay established for the General
Schedule under 5 U.S.C. 5332, or
alternative similar agency compensation
system. This maximum rate includes
any applicable locality payment under 5
U.S.C. 5304. The agency may pay
advisory committee members on either
an hourly or a daily rate basis. The
agency may not provide additional
compensation in any form, such as
bonuses or premium pay.

(e) Compensation of staff. When an
agency has authority to set pay
administratively for advisory committee
staff, it may establish appropriate rates
of pay (including any applicable locality
pay authorized by the President’s Pay
Agent under 5 U.S.C. 5304(h)), not to
exceed the rate for level IV of the
Executive Schedule under 5 U.S.C.
5315, unless a higher rate expressly is
allowed by another statute. However,
the agency head personally must
authorize a rate of basic pay in excess
of the maximum rate of basic pay
established for the General Schedule
under 5 U.S.C. 5332, or alternative
similar agency compensation system.
This maximum rate includes any
applicable locality payment under 5
U.S.C. 5304. The agency must pay
advisory committee staff on an hourly
rate basis. The agency may provide
additional compensation, such as
bonuses or premium pay, so long as
aggregate compensation paid in a
calendar year does not exceed the rate
for level IV of the Executive Schedule,
with appropriate proration for a partial
calendar year.

(f) Other compensation
considerations. In establishing rates of
pay for advisory committee members
and staff, the agency must comply with
any applicable statutes, Executive
orders, regulations, or administrative
guidelines. In determining an
appropriate rate of basic pay for
advisory committee members and staff,
an agency must give consideration to
the significance, scope, and technical
complexity of the matters with which

the advisory committee is concerned,
and the qualifications required for the
work involved. The agency also should
take into account the rates of pay
applicable to Federal employees who
have duties that are similar in terms of
difficulty and responsibility. An agency
may establish rates of pay for advisory
committee staff based on the pay these
persons would receive if they were
covered by the General Schedule in 5
U.S.C. Chapter 51 and Chapter 53,
subchapter 11, or by an alternative
similar agency compensation system.

(g) Compensation of experts and
consultants. Whether or not an agency
has other authority to appoint and
compensate advisory committee
members or staff, it also may employ
experts and consultants under 5 U.S.C.
3109 to perform work for an advisory
committee. Compensation of experts
and consultants may not exceed the
maximum rate of basic pay established
for the General Schedule under 5 U.S.C.
5332 (that is, the GS-15, step 10 rate,
excluding locality pay or any other
supplement), unless a higher rate
expressly is allowed by another statute.
The appointment and compensation of
experts and consultants by an agency
must be in conformance with applicable
regulations issued by the U. S. Office of
Personnel Management (OPM) (See 5
CFR part 304.).

(h) Federal employees assigned to an
advisory committee. Any advisory
committee member or staff person who
is a Federal employee when assigned
duties to an advisory committee remains
covered during the assignment by the
compensation system that currently
applies to that employee, unless that
person’s current Federal appointment is
terminated. Any staff person who is a
Federal employee must serve with the
knowledge of the Designated Federal
Officer (DFO) for the advisory
committee to which that person is
assigned duties, and the approval of the
employee’s direct supervisor.

(i) Other appointment considerations.
An individual who is appointed as an
advisory committee member or staff
person immediately following
termination of another FFederal
appointment with a full-time work
schedule may receive compensation at
the rate applicable to the former
appointment, if otherwise allowed by
applicable law (without regard to the
limitations on pay established in
paragraphs (d) and (e) of this section).
Any advisory committee staff person
who is not a current Federal employee
serving under an assignment must be
appointed in accordance with
applicable agency procedures, and in
consultation with the DFO and the

00716

ED_002389_00011925-00716



Federal Register/Vol. 66, No. 139/ Thursday, July 19, 2001/Rules and Regulations

37743

members of the advisory committee
involved.

(i) Gratuitous services. In the absence
of any special limitations applicable to
a specific agency, nothing in this
subpart prevents an agency from
accepting the gratuitous services of an
advisory committee member or staff
person who is not a Federal employee,
or expert or consultant, who agrees in
advance and in writing to serve without
compensation.

(k) Travel expenses. Advisory
committee members and staff, while
engaged in the performance of their

duties away from their homes or regular
places of business, may be allowed
reimbursement for travel expenses,
including per diem in lieu of
subsistence, as authorized by 5 U.S.C.
5703, for persons employed
intermittently in the Government
service.

(1) Services for advisory committee
members with disabilities. While
performing advisory committee duties,
an advisory committee member with
disabilities may be provided services by
a personal assistant for employees with
disabilities, if the member qualifies as

APPENDIX A TO SUBPART C

an individual with disabilities as
provided in section 501 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 791, and does not otherwise
qualify for assistance under 5 U.S.C.
3102 by reason of being a Federal
employee.

Appendix A to Subpart C of Part 102-
3—Key Points and Principles

This appendix provides additional
guidance in the form of answers to frequently
asked questions and identifies key points and
principles that may be applied to situations
not covered elsewhere in this subpart. The
guidance follows:

Key points and principles

Section

Question(s)

Guidance

I. FACA does not specify the
manner in which advisory
committee members and
staff must be appointed.

102-3.105, 102-3.130(a)

1. Does the appointment of
an advisory committee
member necessarily resuit
in a lengthy process?

A. No. Each agency head may specify
those policies and procedures, consistent
with the Act and this part, or other spe-
cific authorizing statute, governing the ap-
pointment of advisory committee mem-
bers and staff.

B. Some factors that affect how long the ap-
pointment process takes include: (i) Solic-
itation of nominations; (i} Conflict of inter-
est clearances; (iii) Security or back-
ground evaluations; (iv) Availability of
candidates; and (v) Other statutory or ad-
ministrative requirements.

C. In addition, the extent to which agency
heads have delegated responsibility for
selecting members varies from agency fo
agency and may become an important
factor in the time it takes to finalize the
advisory committee’s membership.

. Agency heads retain the
final authority for selecting
advisory commitiee mem-
bers, unless otherwise pro-
vided for by a specific stat-
ute or Presidential directive.

HI. An agency may com-
pensate advisory committee
members and staff, and
also employ experts and
consultants.

102-3.130(a)

102-3.130(d),
102-3.130(g).

1. Can an agency head se-
lect for membership on an
advisory committee from
among nominations sub-
mitted by an organization?

represent the organization
at different meetings?

102-3.130(e), | 1
compensated for their

visory committee?

2. Are the guidelines the
same for compensating
both members and staff?

3. May experts and consuit-
ants be employed to per-
form other advisory com-
mittee work?

2. If so, can different persons

. May members and staff be

service or duties on an ad-

A. The answer to question 1 is yes. Organi-
zations may propose for membership indi-
viduals to represent them on an advisory
committee. However, the agency head
establishing the advisory committee, or
other appointing authority, retains the final
authority for selecting all members.

B. The answer to question 2 also is yes. Al-
ternates may represent an appointed
member with the approval of the estab-
lishing agency, where the agency head is
the appointing authority.

A. The answer to question 1 is yes. (i) How-
ever, FACA limits compensation for advi-
sory committee members and staff to the
rate for level IV of the Executive Sched-
ule, unless higher rates expressly are al-
lowed by other statutes. (i) Although
FACA provides for compensation guide-
lines, the Act does not require an agency
to compensate its advisory committee
members.
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APPENDIX A TO SUBPART C—Continued

Key points and principles

Section

Question(s)

Guidance

B. The answer to question 2 is no. The
guidelines for compensating members
and staff are similar, but not identical. For
example, the differences are that: (i) An
agency “may’”’ pay members on either an
hourly or a daily rate basis, and “may
not” provide additional compensation in
any form, such as bonuses or premium
pay; while (i) An agency “must” pay staff
on an hourly rate basis only, and “may”
provide additional compensation, so long
as aggregate compensation paid in a cal-
endar year does not exceed the rate for
level IV of the Executive Schedule, with
appropriate proration for a partial cal-
endar year.

C. The answer to question 3 is yes. Other
work not part of the duties of advisory
committee members or staff may be per-
formed by experts and consultants. For
additional guidance on the employment of
experts and consultants, agencies should
consult the applicable regulations issued
by the U. S. Office of Personnel Manage-
ment (OPM). (See 5 CFR part 304.)

V. Agency heads are respon-
sible for ensuring that the
interests and affiliations of
advisory commitiee mem-
bers are reviewed for con-
formance with applicable
conflict of interest statutes
and other Federal ethics
rules..

102-3.105(h)

N

. Are all advisory commitiee
members subject to conflict
of interest statutes and
other Federal ethics rules?

2. Who should be consulted

for guidance on the proper
application of Federal eth-
ics rules o advisory com-

mittee members?

A. The answer to question 1 is no. Whether
an advisory committee member is subject
to Federal ethics rules is dependent on
the member's status. The determination
of a member’s status on an advisory com-
mittee is largely a personnel classification
matter for the appointing agency. Most
advisory committee members will serve
either as a “representative” or a “special
Government employee” (SGE), based on
the role the member will play. In general,
SGEs are covered by regulations issued
by the U. S. Office of Government Ethics
(OGE) and certain conflict of interest stat-
utes,while representatives are not subject
to these ethics requirements.

B. The answer to question 2 is the agency's
Designated Agency Ethics  Official
(DAEQ), who should be consulted prior to
appointing members to an advisory com-
mittee in order to apply Federal ethics
rules properly.

V. An agency head may dele-

gate responsibility for ap-
pointing a Committee Man-
agement Officer (CMO) or
Designated Federal Officer
(DFO); however, there may
be only one CMO for each
agency..

102-3.105(c), 102-3.105(i)

1. Must an agency’s CMO
and each advisory com-
mittee DFO be appointed
by the agency head?

A. The answer to question 1 is no. The
agency head may delegate responsibility
for appointing the CMO and DFOs. How-
ever, these appointments, including alter-
nate selections, should be documented
consistent with the agency’s policies and
procedures.
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APPENDIX A TO SUBPART C—Continued

Key points and principles Section Question(s) Guidance

2. May an agency have more
than one CMO?

B. The answer to question 2 also is no. The
functions of the CMO are specified in the
Act and include oversight responsibility
for all advisory committees within the
agency. Accordingly, only one CMO may
be appointed to perform these functions.
The agency may, however, create addi-
tional positions, including those in its sub-
components, which are subordinate to the
CMO’s agencywide responsibilities and
functions.

A. Yes. While the Act provides a general
framework for managing advisory commit-
tees Governmentwide, other factors may
affect how advisory committees are man-

VI. FACA is the principal stat-
ute pertaining to advisory
committees. However, other
statutes may impact their

102-3.125(c) 1. Do other statutes or regu-
lations affect the way an
agency carries out its advi-

sory committee manage-

use and operations..

ment program?

aged. These include: (i) The statutory or
Presidential authority used to establish an
advisory committee; (ii) A statutory limita-
tion placed on an agency regarding its
annual expenditures for advisory commit-
tees; (iii) Presidential or agency manage-
ment directives; (iv) The applicability of
conflict of interest statutes and other Fed-
eral ethics rules; (v) Agency regulations
affecting advisory committees; and (vi)
Other requirements imposed by statute or
regulation on an agency or its programs,
such as those governing the employment
of experts and consultants or the man-
agement of Federal records.

Subpart D—Advisory Committee
Meeting and Recordkeeping
Procedures

§102-3.135 What does this subpart cover
and how does it apply?

This subpart establishes policies and
procedures relating to meetings and
other activities undertaken by advisory
committees and their subcommittees.
This subpart also outlines what records
must be kept by Federal agencies and
what other documentation, including
advisory committee minutes and
reports, must be prepared and made
available to the public.

§102-3.140 What policies apply to
advisory committee meetings?

The agency head, or the chairperson
of an independent Presidential advisory
committee, must ensure that:

(a) Each advisory committee meeting
is held at a reasonable time and in a
manner or place reasonably accessible
to the public, to include facilities that
are readily accessible to and usable by
persons with disabilities, consistent
with the goals of section 504 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 794;

(b) The meeting room or other forum
selected is sufficient to accommodate
advisory committee members, advisory
committee or agency staff, and a

reasonable number of interested
members of the public;

(c) Any member of the public is
permitted to file a written statement
with the advisory committee;

(d) Any member of the public may
speak to or otherwise address the
advisory committee if the agency’s
guidelines so permit; and

(e) Any advisory committee meeting
conducted in whole or part by a
teleconference, videoconference, the
Internet, or other electronic medium
meets the requirements of this subpart.

§102-3.145 What policies apply to
subcommittee meetings?

If a subcommittee makes
recommendations directly to a Federal
officer or agency, or if its
recommendations will be adopted by
the parent advisory committee without
further deliberations by the parent
advisory committee, then the
subcomrmittee’s meetings must be
conducted in accordance with all
openness requirements of this subpart.

§102-3.150 How are advisory committee
meetings announced to the public?

(a) A notice in the Federal Register
must be published at least 15 calendar
days prior to an advisory committee
meeting, which includes:

(1) The name of the advisory
committee (or subcommittee, if
applicable];

(2) The time, date, place, and purpose
of the meeting;

(3) A summary of the agenda, and/or
topics to be discussed;

(4) A statement whether all or part of
the meeting is open to the public or
closed; if the meeting is closed state the
reasons why, citing the specific
exemption(s) of the Government in the
Sunshine Act, 5 U.S.C. 552b(c), as the
basis for closure; and

(5) The name and telephone number
of the Designated Federal Officer (DFO)
or other responsible agency official who
may be contacted for additional
information concerning the meeting.

(b) In exceptional circumstances, the
agency or an independent Presidential
advisory committee may give less than
15 calendar days notice, provided that
the reasons for doing so are included in
the advisory committee meeting notice
published in the Federal Register.

§102-3.155 How are advisory committee
meetings closed to the public?

To close all or part of an advisory
committee meeting, the Designated
Federal Officer (DFO) must:

(a) Obtain prior approval. Submit a
request to the agency head, or in the
case of an independent Presidential
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advisory committee, the Secretariat,
citing the specific exemption(s) of the
Government in the Sunshine Act, 5
U.8.C. 552b(c), that justify the closure.
The request must provide the agency
head or the Secretariat sufficient time
(generally, 30 calendar days) to review
the matter in order to make a
determination before publication of the
meeting notice required by § 102—-3.150.

(b) Seek General Counsel review. The
General Counsel of the agency or, in the
case of an independent Presidential
advisory committee, the General
Counsel of GSA should review all
requests to close meetings.

(c) Obtain agency determination. If
the agency head, or in the case of an
independent Presidential advisory
committee, the Secretariat, finds that the
request is consistent with the provisions
in the Government in the Sunshine Act
and FACA, the appropriate agency
official must issue a determination that
all or part of the meeting be closed.

{d) Assure public access to
determination. The agency head or the
chairperson of an independent
Presidential advisory committee must
make a copy of the determination
available to the public upon request.

§102-3.160 What activities of an advisory
committee are not subject to the notice and
open meeting requirements of the Act?

The following activities of an advisory
committee are excluded from the
procedural requirements contained in
this subpart:

(a) Preparatory work. Meetings of two
or more advisory committee or
subcommittee members convened solely
to gather information, conduct research,
or analyze relevant issues and facts in
preparation for a meeting of the
advisory committee, or to draft position
papers for deliberation by the advisory
committee; and

(b) Administrative work. Meetings of
two or more advisory committee or
subcommittee members convened solely
to discuss administrative matters of the
advisory committee or to receive
administrative information from a
Federal officer or agency.

§102-3.165 How are advisory committee
meetings documented?

{a) The agency head or, in the case of
an independent Presidential advisory
committee, the chairperson must ensure
that detailed minutes of each advisory
committee meeting, including one that
is closed or partially closed to the
public, are kept. The chairperson of
each advisory committee must certify
the accuracy of all minutes of advisory
committee meetings.

(b) The minutes must include:

(1) The time, date, and place of the
advisory committee meeting;

(2) A list of the persons who were
present at the meeting, including
advisory committee members and staff,
agency employees, and members of the
public who presented oral or written
statements;

(3) An accurate description of each
matter discussed and the resolution, if
any, made by the advisory committee
regarding such matter; and

(4) Copies of each report or other
document received, issued, or approved
by the advisory committee at the
meeting.

{¢) The Designated Federal Officer
(DFO) must ensure that minutes are
certified within 90 calendar days of the
meeting to which they relate.

§102-3.170 How does an interested party
obtain access to advisory committee
records?

Timely access to advisory committee
records is an important element of the
public access requirements of the Act.
Section 10(b) of the Act provides for the
contemporaneous availability of
advisory committee records that, when
taken in conjunction with the ability to
attend committee meetings, provide a
meaningful opportunity to comprehend
fully the work undertaken by the
advisory committee. Although advisory
committee records may be withheld
under the provisions of the Freedom of
Information Act (FOIA), as amended, if
there is a reasonable expectation that
the records sought fall within the
exemptions contained in section 552(b)
of FOIA, agencies may not require
members of the public or other
interested parties to file requests for
non-exempt advisory committee records
under the request and review process
established by section 552(a}(3) of FOIA.

§102-3.175 What are the reporting and
recordkeeping requirements for an advisory
committee?

(a) Presidential advisory committee
follow-up report. Within one year after
a Presidential advisory committee has
submitted a public report to the
President, a follow-up report required
by section 6(b) of the Act must be
prepared and transmitted to the
Congress detailing the disposition of the
advisory committee’s recommendations.
The Secretariat shall assure that these
reports are prepared and transmitted to
the Congress as directed by the
President, either by the President’s
delegate, by the agency responsible for
providing support to a Presidential
advisory committee, or by the
responsible agency or organization
designated in the charter of the

Presidential advisory committee
pursuant to § 102-3.75(a)(10). In
performing this function, GSA may
solicit the assistance of the President’s
delegate, the Office of Management and
Budget (OMB), or the responsible
agency Committee Management Officer
(CMO), as appropriate. Reports shall be
consistent with specific guidance
provided periodically by the Secretariat.

(b) Annual comprehensive review of
Federal advisory committees. To
conduct an annual comprehensive
review of each advisory committee as
specified in section 7(b) of the Act, GSA
requires Federal agencies to report
information on each advisory committee
for which a charter has been filed in
accordance with § 102-3.70, and which
is in existence during any partof a
Federal fiscal year. Committee
Management Officers (CMOs),
Designated Federal Officers (DFOs), and
other responsible agency officials will
provide this information by data filed
electronically with GSA on a fiscal year
basis, using a Governmentwide shared
Internet-based system that GSA
maintains. This information shall be
consistent with specific guidance
provided periodically by the Secretariat.
The preparation of these electronic
submissions by agencies has been
assigned interagency report control
number (IRCN) 0304-GSA—-AN.

(c) Annual report of closed or
partially-closed meetings. In accordance
with section 10(d) of the Act, advisory
committees holding closed or partially-
closed meetings must issue reports at
least annually, setting forth a summary
of activities and such related matters as
would be informative to the public
consistent with the policy of 5 U.S.C.
552(b).

(d} Advisory committee reports.
Subject to 5 U.S.C. 552, 8 copies of each
report made by an advisory committee,
including any report of closed or
partially-closed meetings as specified in
paragraph (c) of this section and, where
appropriate, background papers
prepared by experts or consultants,
must be filed with the Library of
Congress as required by section 13 of
the Act for public inspection and use at
the location specified § 102-3.70(a}(3).

(e) Advisory committee records.
Official records generated by or for an
advisory committee must be retained for
the duration of the advisory committee.
Upon termination of the advisory
committee, the records must be
processed in accordance with the
Federal Records Act (FRA), 44 U.S.C.
Chapters 21, 29-33, and regulations
issued by the National Archives and
Records Administration (NARA] (see 36
CFR parts 1220, 1222, 1228, and 1234),
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or in accordance with the Presidential Appendix A to Subpart D of Part 102- asked questions and identifies key points and
Records Act (PRA), 44 U.S.C. Chapter 3—Key Points and Principles principles that may be applied to situations
29, not covered elsewhere in this subpart. The

This appendix provides additional

guidance in the form of answers to frequently guidance follows:

APPENDIX A TO SUBPART D

Key points and principles Section(s) Question(s) Guidance
I. With some exceptions, advi- | 102-3.140, 102-3.145(a), 102- | 1. Must all advisory com- A. No. Advisory committee meetings may
soty committee meetings 3.155. mittee and subcommittee be closed when appropriate, in accord-
are open to the public. meetings be open to the ance with the exemption(s) for closure
public? contained in the Government in the Sun-

shine Act, 5 U.S.C. 552b(c). (i) Sub-
committees that report to a parent advi-
sory committee, and not directly to a Fed-
eral officer or agency, are not required to
open their meetings to the public or com-
ply with the procedures in the Act for an-
nouncing meetings. (i) However, agen-
cies are cautioned to avoid excluding the
public from attending any meeting where
a subcommittee develops advice or rec-
ommendations that are not expected to
be reviewed and considered by the par-
ent advisory committee before being sub-
mitted to a Federal officer or agency.
These exclusions may run counter to the
provisions of the Act requiring contem-
poraneous access to the advisory com-
mittee deliberative process.

Il. Notices must be published 102-3.150 1. Can agencies publish a A. Yes, agencies may publish a single no-
in the Federal Register an- single Federal Register tice announcing multiple meetings so long
nouncing advisory com- notice announcing multiple as these notices contain all of the infor-
mittee meetings. advisory committee meet- mation required by § 102-3.150. (i) “Blan-

ings? ket notices” should not announce meet-

ings so far in advance as to prevent the
public from adequately being informed of
an advisory committee’s schedule. (i) An
agency’'s Office of General Counsel
should be consulted where these notices
include meetings that are either closed or
partially closed to the public.
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APPENDIX A TO SUBPART D—Continued

Key points and principles

Section(s)

Question(s)

Guidance

HI. Although certain advisory
committee records may be
withheld under the Freedom
of Information Act (FOIA),
as amended, 5 U.S.C. 552,
agencies may not require
the use of FOIA procedures
for records available under
section 10(b) of FACA.

102-3.170

1. May an agency require the
use of its internal FOIA
procedures for access to
advisory committee
records that are not ex-
empt from release under
FOIA?

A. No. Section 10(b) of FACA provides that:

Subject o section 552 of title 5, United
States Code, the records, reports, tran-
scripts, minutes, appendixes, working pa-
pers, drafts, studies, agenda, or other
documents which were made available to
or prepared for or by each advisory com-
mittee shall be available for public inspec-
tion and copying at a single location in
the offices of the advisory commitiee or
the agency to which the advisory com-
mittee reports until the advisory com-
mittee ceases to exist. (i} The purpose of
section 10(b) of the Act is to provide for
the contemporaneous availability of advi-
sory commitiee records that, when taken
in conjunction with the ability to attend
advisory committee meetings, provide a
meaningful opportunity to comprehend
fully the work undertaken by the advisory
committee. (i) Although advisory com-
mittee records may be withheld under the
provisions of FOIA if there is a reason-
able expectation that the records sought
fall within the exemptions contained in
section 552(b) of FOIA, agencies may not
require members of the public or other in-
terested parties to file requests for non-
exempt advisory committee records under
the request and review process estab-
lished by section 552(a)(3) of FOIA. (iii)
Records covered by the exemptions set
forth in section 552(b) of FOIA may be
withheld. An opinion of the Office of Legal
Counsel (OLC), U.S. Department of Jus-
tice concludes that: FACA requires disclo-
sure of written advisory committee docu-
ments, including predecisional materials
such as drafts, working papers, and stud-
ies. The disclosure exemption available to
agencies under exemption 5 of FOIA for
predecisional documents and other privi-
leged materials is narrowly limited in the
context of FACA to privileged “inter-agen-
cy or intra-agency” documents prepared
by an agency and transmitted to an advi-
sory committee. The language of the
FACA statute and its legislative history
support this restrictive application of ex-
emption 5 to requests for public access fo
advisory committee documents. More-
over, since an advisory committee is not
itself an agency, this construction is sup-
ported by the express language of ex-
emption 5 which applies only to inter-
agency or intra-agency materials. (iv)
Agencies first should determine, however,
whether or not records being sought by
the public fall within the scope of FACA in
general, and section 10(b) of the Act in
particular, prior to applying the available
exemptions under FOIA. (See OLC Opin-
jon 12 Op. O.L.C. 73, dated April 29,
1988, which is available from the Com-
mittee Management Secretariat (MC),
General Services Administration, 1800 F
Street, NW., Washington, DC 20405-
0002.)
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APPENDIX A TO SUBPART D—Continued

Key points and principles

Section(s)

Question(s)

Guidance

V. Advisory committee
records must be managed
in accordance with the Fed-
eral Records Act (FRA), 44
U.S.C. Chapters 21, 29-33,
and regulations issued by
the National Archives and
Records Administration
(NARA) (see 36 CFR parts
1220, 1222, 1228, and
1234), or the Presidential
Records Act (PRA), 44
U.S.C. Chapter 22.

102-175(€) ...

1. How must advisory com-
mittee records be treated
and preserved?

A. In order to ensure proper records man-
agement, the Committee Management
Officer (CMO), Designated Federal Offi-
cer (DFO), or other representative of the
advisory committee, in coordination with
the agency’s Records Management Offi-
cet, should clarify upon the establishment
of the advisory committee whether its
records will be managed in accordance
with the FRA or the PRA.

B. Official records generated by or for an
advisory committee must be retained for
the duration of the advisory committee.
Responsible agency officials are encour-
aged to contact their agency’s Records
Management Officer or NARA as soon as
possible after the establishment of the ad-
visory committee to receive guidance on
how to establish effective records man-
agement practices. Upon termination of
the advisory committee, the records must
be processed in accordance with the FRA
and regulations issued by NARA, or in ac-
cordance with the PRA.

C. The CMO, DFO, or other representative
of an advisory committee governed by the
FRA, in coordination with the agency’s
Records Management Officer, must con-
tact NARA in sufficient time {o review the
process for submitting any necessary dis-
position schedules of the advisory com-
mittee’s records upon termination. In
order to ensure the proper disposition of
the advisory committee’s records, disposi-
tion schedules need to be submitted to
NARA no later than 6 months before the
termination of the advisory committee.

D. For Presidential advisory committees
governed by the PRA, the CMO, DFO, or
other representative of the advisory com-
mittee should consult with the White
House Counsel on the preservation of
any records subject to the PRA, and may
also confer with NARA officials.

Subpart E—How Does This Subpart
Apply to Advice or Recommendations
Provided to Agencies by the National
Academy of Sciences or the National
Academy of Public Administration?

§102-3.180 What does this subpart cover
and how does it apply?

This subpart provides guidance to
agencies on compliance with section 15
of the Act. Section 15 establishes
requirements that apply only in
connection with a funding or other
written agreement involving an agency’s
use of advice or recommendations
provided to the agency by the National
Academy of Sciences (NAS]) or the
National Academy of Public
Administration (NAPA), if such advice
or recommendations were developed by
use of a committee created by either
academy. For purposes of this subpart,

NAS also includes the National
Academy of Engineering, the Institute of
Medicine, and the National Research
Council. Except with respect to NAS
committees that were the subject of
judicial actions filed before December
17, 1997, no part of the Act other than
section 15 applies to any committee
created by NAS or NAPA.

§102-3.185 What does this subpart
require agencies to do?

(a) Section 15 requirements. An
agency may not use any advice or
recommendation provided to an agency
by the National Academy of Sciences
(NAS) or the National Academy of
Public Administration (NAPA) under an
agreement between the agency and an
academy, if such advice or
recommendation was developed by use
of a committee created by either
academy, unless:

(1) The committee was not subject to
any actual management or control by an
agency or officer of the Federal
Government; and

(2) In the case of NAS, the academy
certifies that it has complied
substantially with the requirements of
section 15(b} of the Act; or

(3) In the case of NAPA, the academy
certifies that it has complied
substantially with the requirements of
sections 15(b) (1), (2), and (5) of the Act.

{(b) No agency management or control.
Agencies must not manage or control
the specific procedures adopted by each
academy to comply with the
requirements of section 15 of the Act
that are applicable to that academy. In
addition, however, any committee
created and used by an academy in the
development of any advice or
recommendation to be provided by the
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academy to an agency must be subject
to both actual management and control
by that academy and not by the agency.
(¢} Funding agreements. Agencies
may enter into contracts, grants, and
cooperative agreements with NAS or
NAPA that are consistent with the
requirements of this subpart to obtain
advice or recommendations from such
academy. These funding agreements
require, and agencies may rely upon, a
written certification by an authorized

representative of the academy provided
to the agency upon delivery to the
agency of each report containing advice
or recommendations required under the
agreement that:

(1) The academy has adopted policies
and procedures that comply with the
applicable requirements of section 15 of
the Act; and

(2) To the best of the authorized
representative’s knowledge and belief,
these policies and procedures

APPENDIX A TO SUBPART E

substantially have been complied with
in performing the work required under
the agreement.

Appendix A to Subpart E of Part 102-
3—Key Points and Principles

This appendix provides additional
guidance in the form of answers to frequently
asked questions and identifies key points and
principles that may be applied to situations
not covered elsewhere in this subpart. The
guidance follows:

Key points and principles

Section(s)

Question(s)

Guidance

I. Section 15 of the Act allows
the National Academy of
Sciences (NAS) and the Na-
tional Academy of Public
Administration (NAPA) to
adopt separate procedures
for complying with FACA.

102-3.185(a)

1. May agencies rely upon
an academy certification
regarding compliance with
ferent policies and proce-

and NAPA?

section 15 of the Act if dif-

dures are adopted by NAS

A. Yes. NAS and NAPA are completely sep-
arate organizations. Each is independ-
ently chartered by the Congress for dif-
ferent purposes, and Congress has rec-
ognized that the two organizations are
structured and operate differently. Agen-
cies should defer to the discretion of each
academy to adopt policies and proce-
dures that will enable it to comply sub-
stantially with the provisions of section 15
of the Act that apply to that academy.

. Section 15 of the Act allows
agencies to enter into fund-
ing agreements with NAS
and NAPA without the acad-
emies’ committees being
“managed” or “controlled”.

102-3.185(c)

N

. Can an agency enter into
a funding agreement with
an academy which pro-

one or more academy re-
ports containing advice or
recommendations to the
agency, to be developed
by the academy by use of

academy, without sub-

tual management or con-
trol” by the agency?

vides for the preparation of

a committee created by the

jecting an academy to “ac-

A. Yes, if the members of the committee are
selected by the academy and if the com-
mittee’'s meetings, deliberations, and the
preparation of reports are all controlled by
the academy. Under these circumstances,
neither the existence of the funding
agreement nor the fact that it con-
templates use by the academy of an
academy committee would constitute ac-
tual management or control of the com-
mittee by the agency.

{FR Doc. 01-17350 Filed 7-18-01; 8:45 am|
BILLING CODE 6820-34-U
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FEDERAL ADVISORY COMMITTEE ACT
5 U.S.C. app.

As Amended

§1. Short title
This Act may be cited as the "Federal Advisory Committee Act Amendments.”

§2. Findings and purpose
(a) The Congress finds that there are numerous committees, boards, commissions, councils, and
similar groups which have been established to advise officers and agencies in the executive branch
of the Federal Government and that they are frequently a useful and beneficial means of furnishing
expert advice, ideas, and diverse opinions to the Federal Government.
{(b) The Congress further finds and declares that--

(1) the need for many existing advisory committees has not been adequately reviewed;

(2) new advisory committees should be established only when they are determined to be
essential and their number should be kept to the minimum necessary;

(3) advisory committees should be terminated when they are no longer carrying out the

purposes for which they were established;

(4) standards and uniform procedures should govern the establishment, operation, admin-

istration, and duration of advisory committees;

5) the Congress and the public should be kept informed with respect to the number,
g P P p
purpose, membership, activities, and cost of advisory committees; and

(6) the function of advisory committees should be advisory only, and that all matters under
their consideration should be determined, in accordance with law, by the official, agency, or
officer involved.
§3. Definitions
For the purpose of this Act--
(1) The term "Administrator’ means the Administrator of General Services.
(2) The term "advisory committee” means any committee, board, commission, council,
conference, panel, task force, or other similar group, or any subcommittee or other
subgroup thereof (hereafter in this paragraph referred to as "committee"), which is--
(A) established by statute or reorganization plan, or

(B) established or utilized by the President, or

(C) established or utilized by one or more agencies,
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in the interest of obtaining advice or recommendations for the President or one or more
agencies or officers of the Federal Government, except that such term excludes (i) any
committee that is composed wholly of full-time, or permanent part-time, officers or
employees of the Federal Government, and (ii) any committee that is created by the
National Academy of Sciences or the National Academy of Public Administration.

(3) The term "agency” has the same meaning as in section 551 (1) of Title 5, United States
Code.

(4) The term "Presidential advisory committee" means an advisory committee which
advises the President.

§4. Applicability; restrictions

(a) The provisions of this Act or of any rule, order, or regulation promulgated under this Act shall
apply to each advisory committee except to the extent that any Act of Congress establishing any
such advisory committee specifically provides otherwise.

{(b) Nothing in this Act shall be construed to apply to any advisory committee established or
utilized by--

(1) the Central Intelligence Agency;
(2) the Federal Reserve System; or

(3) the Office of the Director of National Intelligence, if the Director of National
Intelligence determines that for reasons of national security such advisory committee cannot
comply with the requirements of this Act.

{c) Nothing in this Act shall be construed to apply to any local civic group whose primary function
is that of rendering a public service with respect to a Federal program, or any State or local com-
mittee, council, board, commission, or similar group established to advise or make recommenda-
tions to State or local officials or agencies.

§5. Responsibilities of Congressional committees; review; guidelines

(a) In the exercise of its legislative review function, each standing committee of the Senate and
the House of Representatives shall make a continuing review of the activities of each advisory
committee under its jurisdiction to determine whether such advisory committee should be
abolished or merged with any other advisory committee, whether the responsibilities of such
advisory committee should be revised, and whether such advisory committee performs a necessary
function not already being performed. Each such standing committee shall take appropriate action
to obtain the enactment of legislation necessary to carry out the purpose of this subsection.

(b) In considering legislation establishing, or authorizing the establishment of any advisory
committee, each standing committee of the Senate and of the House of Representatives shall
determine, and report such determination to the Senate or to the House of Representatives, as the
case may be, whether the functions of the proposed advisory committee are being or could be
performed by one or more agencies or by an advisory committee already in existence, or by
enlarging the mandate of an existing advisory committee. Any such legislation shall--

(1) contain a clearly defined purpose for the advisory committee;

(2) require the membership of the advisory committee to be fairly balanced in terms of the
points of view represented and the functions to be performed by the advisory committee;

(3) contain appropriate provisions to assure that the advice and recommendations of the
advisory committee will not be inappropriately influenced by the appointing authority or by
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any special interest, but will instead be the result of the advisory committee's independent
judgment;

(4) contain provisions dealing with authorization of appropriations, the date for submission
of reports (if any), the duration of the advisory committee, and the publication of reports
and other materials, to the extent that the standing committee determines the provisions of
section 10 of this Act to be inadequate; and

(5) contain provisions which will assure that the advisory committee will have adequate
staff (either supplied by an agency or employed by it), will be provided adequate quarters,
and will have funds available to meet its other necessary expenses.

(c) To the extent they are applicable, the guidelines set out in subsection (b) of this section shall
be followed by the President, agency heads, or other Federal officials in creating an advisory
commiittee.

§6. Responsibilities of the President; report to Congress; annual report to Congress; exclusion

(a) The President may delegate responsibility for evaluating and taking action, where appropriate,
with respect to all public recommendations made to him by Presidential advisory committees.

(b) Within one year after a Presidential advisory committee has submitted a public report to the
President, the President or his delegate shall make a report to the Congress stating either his
proposals for action or his reasons for inaction, with respect to the recommendations contained in
the public report.

(c) [Annual report] Repealed by the Federal Reports Elimination and Sunset Act of 1995, Pub. L.
No. 104-66, § 3003, 109 Stat. 707, 734-36 (1995), amended by Pub. L. No. 106-113, § 236, 113
Stat. 1501, 1501A-302 (1999) (changing effective date to May 15, 2000).

§7. Responsibilities of the Administrator of General Services; Committee Management Secretariat,
establishment; review; recommendations to President and Congress; agency cooperation; performance
guidelines; uniform pay guidelines; travel expenses; expense recommendations

(a) The Administrator shall establish and maintain within the General Services Administration a
Committee Management Secretariat, which shall be responsible for all matters relating to advisory
committees.

(b) The Administrator shall, immediately after October 6, 1972, institute a comprehensive review
of the activities and responsibilities of each advisory committee to determine--

(1) whether such committee is carrying out its purpose;

(2) whether, consistent with the provisions of applicable statutes, the responsibilities
assigned to it should be revised;

(3) whether it should be merged with other advisory committees; or

(4) whether it should be abolished.

The Administrator may from time to time request such information as he deems necessary to carry
out his functions under this subsection. Upon the completion of the Administrator's review he
shall make recommendations to the President and to either the agency head or the Congress with
respect to action he believes should be taken. Thereafter, the Administrator shall carry out a
similar review annually. Agency heads shall cooperate with the Administrator in making the
reviews required by this subsection.

(c) The Administrator shall prescribe administrative guidelines and management controls appli-
cable to advisory committees, and, to the maximum extent feasible, provide advice, assistance, and
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guidance to advisory committees to improve their performance. In carrying out his functions under
this subsection, the Administrator shall consider the recommendations of each agency head with
respect to means of improving the performance of advisory committees whose duties are related to

such agency.

(d)(1) The Administrator, after study and consultation with the Director of the Office of Person-
nel Management, shall establish guidelines with respect to uniform fair rates of pay for comparable
services of members, staffs, and consultants of advisory committees in a manner which gives appro-
priate recognition to the responsibilities and qualifications required and other relevant factors.

Such regulations shall provide that--

(A) no member of any advisory committee or of the staff of any advisory committee
shall receive compensation at a rate in excess of the rate specified for GS-18 of the
General Schedule under section 5332 of Title 5, United States Code;

(B) such members, while engaged in the performance of their duties away from
their homes or regular places of business, may be allowed travel expenses, including
per diem in lieu of subsistence, as authorized by section 5703 of Title 5, United
States Code, for persons employed intermittently in the Government service; and

(C) such members--

(i) who are blind or deaf or who otherwise qualify as handicapped individ-
uals (within the meaning of section 501 of the Rehabilitation Act of 1973
(29 US.C. §794)), and

(i) who do not otherwise qualify for assistance under section 3102 of Title
5, United States Code, by reason of being an employee of an agency (within

the meaning of section 3102 (a)(1) of such Title 5),

may be provided services pursuant to section 3102 of such Title 5 while in perfor-

mance of their advisory committee duties.
(2) Nothing in this subsection shall prevent--

(A) an individual who (without regard to his service with an advisory committee) is

a full-time employee of the United States, or

(B) an individual who immediately before his service with an advisory committee

was SU_Ch an employee,

from receiving compensation at the rate at which he otherwise would be compensated (or
was compensated) as a full-time employee of the United States.

(e) The Administrator shall include in budget recommendations a summary of the amounts he
deems necessary for the expenses of advisory committees, including the expenses for publication of

reports where appropriate.

§8. Responsibilities of agency heads; Advisory Committee Management Officer, designation
{(a) Each agency head shall establish uniform administrative guidelines and management controls
for advisory committees established by that agency, which shall be consistent with directives of the
Administrator under section 7 and section 10. Each agency shall maintain systematic information

on the nature, functions, and operations of each advisory committee within its jurisdiction.

(b) The head of each agency which has an advisory committee shall designate an Advisory Com-
mittee Management Officer who shall--
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(1) exercise control and supervision over the establishment, procedures, and accomplish-

ments of advisory committees established by that agency;

(2) assemble and maintain the reports, records, and other papers of any such committee

during its existence; and

(3) carry out, on behalf of that agency, the provisions of section 552 of Title 5, United
States Code, with respect to such reports, records, and other papers.

§9. Establishment and purpose of advisory committees; publication in Federal Register; charter: filing,

contents, copy
(a) No advisory committee shall be established unless such establishment is--
(1) specifically authorized by statute or by the President; or
(2) determined as a matter of formal record, by the head of the agency involved after

consultation with the Administrator, with timely notice published in the Federal Register,
to be in the public interest in connection with the performance of duties imposed on that

agency by law.

(b) Unless otherwise specifically provided by statute or Presidential directive, advisory committees
shall be utilized solely for advisory functions. Determinations of action to be taken and policy to be
expressed with respect to matters upon which an advisory committee reports or makes recommen-
dations shall be made solely by the President or an officer of the Federal Government.
{c) No advisory committee shall meet or take any action until an advisory committee charter has
been filed with (1) the Administrator, in the case of Presidential advisory committees, or (2) with
the head of the agency to whom any advisory committee reports and with the standing committees
of the Senate and of the House of Representatives having legislative jurisdiction of such agency.
Such charter shall contain the following information:

(A) the committee's official designation;

(B) the committee's objectives and the scope of its activity;

(C) the period of time necessary for the committee to carry out its purposes;

(D) the agency or official to whom the committee reports;

(E) the agency responsible for providing the necessary support for the committee;

(F) a description of the duties for which the committee is responsible, and, if such
duties are not solely advisory, a specification of the authority for such functions;

(Q) the estimated annual operating costs in dollars and man-years for such com-

mittee;
(H) the estimated number and frequency of committee meetings;

(I) the committee's termination date, if less than two years from the date of the

committee's establishment; and
(I) the date the charter is filed.

A copy of any such charter shall also be furnished to the Library of Congress.
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§10. Advisory committee procedures; meetings; notice, publication in Federal Register; regulations;
minutes; certification; annual report; Federal officer or employee, attendance

(a) (1) Each advisory committee meeting shall be open to the public.

(Z) Except when the President determines otherwise for reasons of national security, timely
notice of each such meeting shall be published in the Federal Register, and the Adminis-
trator shall prescribe regulations to provide for other types of public notice to insure that all
interested persons are notified of such meeting prior thereto.

(3) Interested persons shall be permitted to attend, appear before, or file statements with
any advisory committee, subject to such reasonable rules or regulations as the Administra-
tor may prescribe.

{(b) Subject to section 552 of Title 5, United States Code, the records, reports, transcripts, min-
utes, appendixes, working papers, drafts, studies, agenda, or other documents which were made
available to or prepared for or by each advisory committee shall be available for public inspection
and copying at a single location in the offices of the advisory committee or the agency to which the
advisory committee reports until the advisory committee ceases to exist.

{(c) Detailed minutes of each meeting of each advisory committee shall be kept and shall contain a
record of the persons present, a complete and accurate description of matters discussed and con-
clusions reached, and copies of all reports received, issued, or approved by the advisory committee.
The accuracy of all minutes shall be certified to by the chairman of the advisory committee.

{(d) Subsections (a)(1) and (a) (3) of this section shall not apply to any portion of an advisory com-
mittee meeting where the President, or the head of the agency to which the advisory committee
reports, determines that such portion of such meeting may be closed to the public in accordance
with subsection (c) of section 552b of Title 5, United States Code. Any such determination shall
be in writing and shall contain the reasons for such determination. If such a determination is
made, the advisory committee shall issue a report at least annually setting forth a summary of its
activities and such related matters as would be informative to the public consistent with the policy

of section 552 (b) of Title 5, United States Code.

(e) There shall be designated an officer or employee of the Federal Government to chair or attend
each meeting of each advisory committee. The officer or employee so designated is authorized,
whenever he determines it to be in the public interest, to adjourn any such meeting. No advisory
committee shall conduct any meeting in the absence of that officer or employee.

() Advisory committees shall not hold any meetings except at the call of, or with the advance
approval of, a designated officer or employee of the Federal Government, and in the case of
advisory committees (other than Presidential advisory committees), with an agenda approved by
such officer or employee.

§11. Availability of transcripts; "agency proceeding”
(a) Except where prohibited by contractual agreements entered into prior to the effective date of
this Act, agencies and advisory committees shall make available to any person, at actual cost of

duplication, copies of transcripts of agency proceedings or advisory committee meetings.

(b) As used in this section "agency proceeding” means any proceeding as defined in section

551(12) of Title 5, United States Code.
§12. Fiscal and administrative provisions; record-keeping; audit; agency support services

(a) Each agency shall keep records as will fully disclose the disposition of any funds which may be
at the disposal of its advisory committees and the nature and extent of their activities. The
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General Services Administration, or such other agency as the President may designate, shall
maintain financial records with respect to Presidential advisory committees. The Comptroller
General of the United States, or any of his authorized representatives, shall have access, for the

purpose of audit and examination, to any such records.

{(b) Each agency shall be responsible for providing support services for each advisory committee
established by or reporting to it unless the establishing authority provides otherwise. Where any
such advisory committee reports to more than one agency, only one agency shall be responsible for
support services at any one time. In the case of Presidential advisory committees, such services
may be provided by the General Services Administration.

§13. Responsibilities of Library of Congress; reports and background papers; depository

Subject to section 552 of Title 5, United States Code, the Administrator shall provide for the filing

with the Library of Congress of at least eight copies of each report made by every advisory committee and,
where appropriate, background papers prepared by consultants. The Librarian of Congress shall establish a
depository for such reports and papers where they shall be available to public inspection and use.

§14. Termination of advisory committees; renewal; continuation

{(a) (1) Each advisory committee which is in existence on the effective date of this Act shall ter-
minate not later than the expiration of the two-year period following such effective date unless--

(A) in the case of an advisory committee established by the President or an officer
of the Federal Government, such advisory committee is renewed by the President or
that officer by appropriate action prior to the expiration of such two-year period; or

(B) in the case of an advisory committee established by an Act of Congress, its
duration is otherwise provided for by law.

(2) Each advisory committee established after such effective date shall terminate not later
than the expiration of the two-year period beginning on the date of its establishment

unless——

(A) in the case of an advisory committee established by the President or an officer
of the Federal Government such advisory committee is renewed by the President or
such officer by appropriate action prior to the end of such period; or

(B) in the case of an advisory committee established by an Act of Congress, its
duration is otherwise provided for by law.

(b) (1) Upon the renewal of any advisory committee, such advisory committee shall file a charter in

accordance with section 9{(c).

(2) Any advisory committee established by an Act of Congress shall file a charter in
accordance with such section upon the expiration of each successive two-year period
following the date of enactment of the Act establishing such advisory committee.

(3) No advisory committee required under this subsection to file a charter shall take any
action {other than preparation and filing of such charter) prior to the date on which such
charter is filed.

(c) Any advisory committee which is renewed by the President or any officer of the Federal

Government may be continued only for successive two-year periods by appropriate action taken by
the President or such officer prior to the date on which such advisory committee would otherwise

terminate.
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§15. Requirements relating to the National Academy of Sciences and the National Academy of Public
Administration

(a) In General- An agency may not use any advice or recommendation provided by the National
Academy of Sciences or National Academy of Public Administration that was developed by use of
a committee created by that academy under an agreement with an agency, unless--

(1) the committee was not subject to any actual management or control by an agency or an
officer of the Federal Government;

(2) in the case of a committee created after the date of the enactment of the Federal
Advisory Committee Act Amendments of 1997, the membership of the committee was
appointed in accordance with the requirements described in subsection (b)(1); and

(3) in developing the advice or recommendations, the academy compiled with--

(A) subsection (b) (2) through (6), in the case of any advice or recommendation
provided by the National Academy of Sciences; or

(B) subsection (b)(2) and (5), in the case of any advice or recommendation
provided by the National Academy of Public Administration.

(b) Requirements- The requirements referred to in subsection (a) are as follows:

(1) The Academy shall determine and provide public notice of the names and brief
biographies of individuals that the Academy appoints or intends to appoint to serve on the
committee. The Academy shall determine and provide a reasonable opportunity for the
public to comment on such appointments before they are made or, if the Academy
determines such prior comment is not practicable, in the period immediately following the
appointments. The Academy shall make its best efforts to ensure that (A) no individual
appointed to serve on the committee has a conflict of interest that is relevant to the
functions to be performed, unless such conflict is promptly and publicly disclosed and the
Academy determines that the conflict is unavoidable, (B) the committee membership is
fairly balanced as determined by the Academy to be appropriate for the functions to be
performed, and (C) the final report of the Academy will be the result of the Academy's
independent judgment. The Academy shall require that individuals that the Academy
appoints or intends to appoint to serve on the committee inform the Academy of the
individual's conflicts of interest that are relevant to the functions to be performed.

(Z) The Academy shall determine and provide public notice of committee meetings that
will be open to the public.

(3) The Academy shall ensure that meetings of the committee to gather data from
individuals who are not officials, agents, or employees of the Academy are open to the
public, unless the Academy determines that a meeting would disclose matters described in
section 352 (b) of Title 5, United States Code. The Academy shall make available to the
public, at reasonable charge if appropriate, written materials presented to the committee by
individuals who are not officials, agents, or employees of the Academy, unless the Academy
determines that making material available would disclose matters described in that section.

(4) The Academy shall make available to the public as soon as practicable, at reasonable
charge if appropriate, a brief summary of any committee meeting that is not a data
gathering meeting, unless the Academy determines that the summary would disclose
matters described in section 552 (b) Title 5, United States Code. The summary shall
identify the committee members present, the topics discussed, materials made available to
the committee, and such other matters that the Academy determines should be included.
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(5) The Academy shall make available to the public its final report, at reasonable charge if
appropriate, unless the Academy determines that the report would disclose matters de-
scribed in section 552 (b) of Title 5, United States Code. If the Academy determines that
the report would disclose matters described in that section, the Academy shall make public
an abbreviated version of the report that does not disclose those matters.

(6) After publication of the final report, the Academy shall make publicly available the
names of the principal reviewers who reviewed the report in draft form and who are not

officials, agents, or employees of the Academy.

(c) Regulations- The Administrator of General Services may issue regulations implementing this

section.

§16. Effective Date

Except as provided in section 7(b), this Act shall become effective upon the expiration of ninety
days following October 6, 1972.
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